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ABATEMENT. 

1. If the defendant dies pending an action on the case, brought to recover dama- 
ges for a fraud in the exchange of horses, it cannot be revived against his ad- 
ministrator.—Coker, adm’r v. Crozier . 369 

2. In pleas in abatement, matters of form are regarded as substance; therefore, 
where a plea to the jurisdiction, that the defendant was a resident free-holder of 
another county, contained a verification, and concluded to the country, it was 
held bad on demurrer.— Elmes ¢- Co. v. McKenzie 

3. The statute abolishing special demurrers, does not apply to pleas in abate- 
PONDS cocks cssccembasycissscecs pets sbedesabndindes prin side eoMee ties tga chav 617 


ACCOUNTS. 
See Limitations, Statute of, 7. 


ACTION, 

1. A note payable to A B, or bearer, will not susaain an action in the name of any 
one but the payee, or his assignee ; nor will such a note be a good set-off in fa- 
vor of any one, except the payee, or his assignee—Carew g- Coates y. North- 


2. An action of debt will not lie on a promise, under seal, to pay a sum of money, 
in current bank notes.—Young v. Scott, adm’r.. cedbirenes eases - 475 
3. The holder of notes, or bills upon an onshennnl teadien cnnniations may 

maintain an action against the members of the same in his own name—although 

such notes or bills are drawn payable to A B, or bearer, and have not been en- 

dorsed.— The Kemper and Noxubee Navigation and Real Estate Banking 

Dampony v. Schiefelin G Co. ......0....0ccsssercrevessccsrsevscrecsosescooesenes 493 
See Corporations, 5. 


- ACTION—QUI TAM. 

1. In 2 qui tam action against the clerk of the county court for the penalty for is- 
suing a license to marry a female under the age of eighteen years, without the 
consent of the parent or guardian, the plaintiff is not bound to prove the negative 
averments of the declaration that no consent tothe marriage was given.—Blann 
Si MS. cisastsenassssddatsrocnonssscenseedinsacsnesismsiehisiansionnscessneassnebianeail 357 

9. The record of the consent of the parent or guardian which the clerk is, by the 
statute, required to make, may be given in evidence by him, to show prima 
facie that consent was given.—Ib..........sssnsecesereresnrereverseeeseeessesatenses BOD 
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ADMIRALTY PROCEEDINGS, 

1. A stipulation entered into by the consignces, in their own names, to pay the 
average on goods, is a personal obligation, which does not bind the owner; nor 
does it without satisfaction, discharge him from liability for contribution —Eck- 
Sord v. Wood, et al 

2, The master of a vessel is authorised to contest a claim for salvage, and to libe. © 
rate the vessel and cargo on stipulation as the agent of the owners of the cargo 
or of the vessel ; the latter having the right to retain the cargo until the payment 
offreight. Surcties, in such a stipulation, are, in effect, sureties for the owners 
of the goods and vessel, they being primarily bound for the payment of the de- 
cree ; and payment by the surcties is somuch moncy paid for each contributor, 
as his proportion comes to.—Jé 

3. After the payment of salvage by a surety in a stipulation bond, if the owner of 
goods claims and reccives of the insurers the loss as ascertained by the deeree, 
or directs payment to be made of the claim—cither of these circumstances au- 
thorise the presumption of a satisfaction of all that has been done to effect the 
adjustment of salvage.—Jb 

A. Acharge that the owner of goods is bound in consequence of a stipulation en- 
tered into by consignees, in their own names, is erroneous, although the owner 
is bound by receiving the goods, inasmuch as the verdict may have turned on 
the charge.—Jb. 


AMENDMENT. 

1. Where a judgment against an executor or administrator is rendered de bonis 
propriis, when it should be de bonis testatoris or intestatis, it will be treated as 
a clerical misprision, amendable on motion, or on error, at the costs of the plain- 
tiff in error—Yarborough’s ex’r v. Scott’s ex’r 

2. Where the plaintiff obtains leave until the next term to amend his declaration, 
a plea in abatement need not be filed until then—but if no time is allowed, the 
presumption in this court will be, that the amendment must be made instanter, 
and unless the contrary is shewn, will be presumed to have been so made, and 
a plea in abatement filed at the next term properly rejected—Sturdevant v. 


3. The act to authorise the amendments of writs of error, requires the writ to be 
amended in all cases, where it 1s necessary to make it conform to the record.— 
Lunsford, et al v. Richardson §- O’ Neal. 

See Practice at Law, 15. 


APPEALS AND CERTIORARI, 


1, The jurisdiction of justices of the peace, is limited to cases in which the amount 
in controversy does not exceed fifty dollars ; and where a judgment rendered by 
a justice is appealed from, the recovery in the appellate court, should not exceed 
the sum of fifty dollars, with interest from the time the primary judgment 


was rendered. But where the judgment on appeal is consequent upon 
a verdict, it will not be reversed on error, because it is rendered for a sum 
greater than that which limits the jurisdiction of justices, with interest from the 
eer Site oP resill, e6 Gl. 0. Bimarbeccs soso siccscscsrcccvssccecdssetsccsovess ogre 
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2. Anappeal bond from the judgment of a justice of the peace, which does not 
' oe red svat iin dates e 
show that the judgment was rendered against the defendant, what was the 


amount of the judgment, or to what eourt the appeal was taken, is a nullity, 


and will not authorise a judgment to be rendered against the sureties, though 
the defendant tothe judgment may, voluntarily appear, and judgment be ren. 
dered against him.— Wetumpka and Coosa Rail Road Company v. we 

3. tn cnetiitalien of several appeals for moncy Senietilis daenin the same par- 
ties, will authorise the court to render a judgment for the entire amount against 
the sureties in the several appeal bonds, if the same persons are sureties in all 
I a io nice esisikin dS MUR asc dearth jidswcucuseaemes seaatd weak 


ASSUMPSIT—ACTION OF. 

1. A person who has paid a note without the request of the maker, which he was 
not bound cither mediately or immediately to pay, cannot recover the amount of 
the maker, in an action of indebitatus assumpsit, in his own name.—Stephens 


@ Borate } Webetien..vcecnssccsssaeinssscespesesions nstspiutiie Gicaamte eae —— 


ATTACHMENT. 


1. Ina suit commenced by attachment, where the defendant is a non-resident, it 
is not necessary to state in the afidar sit that the ordinavy process of law cannot 
be eorved on fhm —-Conklitt¥.. TOrrie.cicsiiisecssisiscc5asisacecsccdessensyecaaacadas Me 
2. Objections tothe sufficiency of the bond i in an attachment, must be taken in 
the court below, that the party may have'an opportunity to exccute a sufficient 
bond.—Jb. ons ae 

3. The effects of a non-resident partner may be attached, although there is one of 
the firm resident in the State.—J................cccceeceeseesceseees sineetanen sasce ae 

4, Where a garnishee admits that heis indebted to the defendant in execution, in 
a sum of moncy to be paid at a future day, judgment may be rendered against 
him, with a stay of execution until the m: aided of the dcbt.—Cottrell v. Var- 
SN, PI ECB in vsivicacedncenpassonsadicin cidpcaseasaeasatiereaeen RPE FOR: — | 

5. Where a sheriff collects money by the sale of perishable property levied on by 
an attachment, under an order made pending the causc; if the attachment is 
returnable to the circuit or county court, the clerk of the one court or the other, 
according as the fact may be (and not the officer making the order,) is authoris. 
ed to institute a proceeding by notice, under the attachment law of 1833, against 
the sheriff and his surctics —Reid, et al. v. Bibb, use, &c...... Sendai akan pace 

6. A debt in suit in Coosa county, cannot be attached by a creditor of the plain- 
tiff in the circuit court of Tuskaloosa, the defendant in attachment controvert- 
ing the justice of the demand.— Bingham vy. Smith. 

Quere, whether a debt in suit can be attached in any other court than the one 
in which it is depending.—Jb...... sadansiaiceesligieae piesenerentaesnininanee 


See Right of Property, 2, 3. 


AWARD. 
1. When two partics agree to leave certain matters in dispute between them, to 
the award of certain persons, who arc named, and subsequently a third person 
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becomes surety for one of the parties, that he will perform the award which may 
be made against him on the submission ; and afterwards, and without the con. 
sent of the surety, an ageement is made that other persons may be substituted 
in place of such of the arbitrators as fail to attend, and accordingly two others 
are substituted, but a majority of the original referees act, and make an award : 
held, that this was such an alteration of the original contract as absolved the 
surety from liability on the award so made—McKay and McDonald v. Dodge 
$ McKay, survivors, ¢-c 


BAILMENT, 


1. Ona deposit or bailment of money, to be kept without recompense, if the bail- 
ees, without authority, attempt to transmit the money to the bailor at a distant 
point, by the public mail or by private conveyance, and the money is lost, they 
are responsible to the bailor.—Stewart g- Pratt, surv. partners, v. Frazier. 114 

2. The loss of the money from such a cause, is not, however, a conversion, and the 
bailees are not liable to an action for the money until a demand is made for it. 
Rut if the bailees, on being apprised of the loss of the money, refuse to pay, or de. 
ny their responsibility, the jury would be authorised to infer a demand and refu* 


1. A bill of exceptions allowed and scaled by the court, becomes a part of the re: 
cord, and cannot be altered or amended by the judge after the adjournment of 
the court.— The Branch Bank at Decatur v. Kinsey............00..0cc0cececeeeeee 9 

2. The Bank may maintain an action in its own name, on a note payable to A, 
Armstrong, cashier, upon an averment that it was made to the corporation by 

* that name.—Smith, et als. v. The Branch Bank at Mobile 

3. When the Bank has not the legal title in a note, it may sue in the name of the 
person who has the legal title to its use—Moore g- Moore v. Penn, use of the 
I MINI III scsnsasinsdndncenisintbandeasheninineweesionsi sie latiniinibiicdcis . 135 

4. Evidence that the Bank had no interest in a note, is irrelevant, unless a foun. 
dation is laid for its introduction—as for example, an offer to prove an off-set 
against a third person, as the true owner of the note.—Jb....... EERE 135 

5. A promissory note for the payment of a sum of money to the State Bank-or one 
of its Branches, eo nomine, “at the counter thereof,” if not in proper form to 
authorise the summary remedy provided by its charter, is sufficient, under the 
27th section of the act of 1837, “ to extend the time of indebtedness to the Bank, 
&c.”—Hancock and Green v. The Branch of the Bank of the State of Alabama 
at Decatur : 440 

6. The Branch Bank at Montgomery cannot obtain judgment against the repres 
sentatives of a deceased maker of a promissory note, &c. on motion. It isa 
summary remedy given by statute, which cannot be extended by construction. 
Adm’rs of Alexander v. The Branch Bank at Montgomery 

7. The act of 1821, authorizing a summary judgment against Banks generally, 
on failure to redeem their notes,on ten days’ notice being given of the intended 
motion, is repugnant to the thirteenth section of the charter of the Branch Bank 


> 
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at Decatur, which requires thirty days’ notice of such motion, and is, therefore, 
as it regards the time of notice, repealed —The Branch Bank at Decatur v. 


See Corporations, 1, 3. 


BANKRUPT. 


1. When an actionis commenced against three jointly, continued as to two, and 
judgment rendered against the third—the entire action is discontinued.—Givens 
v. Robbins § Painter 

2. A decree in bankruptcy, obtained according to the statute, operates at once as 
a discharge of all the debts of the bankrupt, whether reduced to judgment or not. 
McDougald v. Reid §- Talbot 

3. A levy made, on an execution against the bankrupt, which issued previous to 
his obtaining ‘his discharge, but after the filing of his petition, will be quashed by 
the court out of which it issued, on motion.—Jb 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. A note payable to A B, or bearcr, will not sustain an action in the name of any 
one but the payee, or his assignee ; nor will such a note be a good set-off in fa- 
vor of any one, except the payee, or his assignee.—Carew g Coates v. North- 


2. Where one writes his name on a blank piece of paper, of which another takes 
possession without authority therefor, and writesa promissory note above the 
signature, which he negotiates to a third person, who is ignorant of the circum- 
stances, the former is not liable as the maker of the note to the holder—Nance 


3. Where the holder ofa bill of exchange resided in Mobile, andthe endorser in 
Tuskaloosa, the deposite in the post-office of the latter place, by an agent, of no- 
tice of the dishonor of the bill, will not be sufficient to charge the endorser un- 
less it actually comes to his hands.—Foster vy Mc Donald 

4, Upon proof of these facts, a jury might infer that the endorser received the no- 


tice, if no countervailing fact is shown to destroy the presumptién, and upon a 


demurrer to the evidence, the court will so decide.—Jb 

5. H assigned a promissory nute to G; under the assignment, and bearing even 
date therewith, H wrote as follows: “ Also, this note is not to be sued for three 
months, I will stand good for the payment of the same, waiving all demands 
and notices;” two months after the transfer, G brought an action against the 
maker, obtained a judgment in the regular course of proceeding, and caused a 
fieri facias to be issued thereon, which was returned “ no property found” and 
sued H: Held, 1. That H could not object that the suit was prematurely 
brought against the maker: especially asG might have dclayed until the three 
months expired, caused an execution to be returned “ no property found ;” and 
have sued H. quite assoon. 2. If the objection was available, it should have 
been taken by plea in abatement.—Herndon v Garrison 

6. A note made to be discounted ina Bank, though not discounted, but afterwards 
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put in circulation, may be binding on the parties. T'hompson v. Armstrong, 
use, Fc. 

7. A promissory note, prima facie, carrics on its face, evidence of a conside- 
ration.— Jb. 

8. A promissory note for the payment of a sum of money to the State Bank or one 
of its Branches, eo nomine, “ at the counter thereof,” if not in proper form to 
authorise the summary remedy provided by its charter, is sufficient, under the 
27th section of the act of 1837, “‘ to extend the time of indebtedness to the Bank, 
&c.”—Hancock and Green v. The Branch of the Bank of the State of Alabama 
at Decatur 

9. A bill drawn by the president of a rail road company on the treasurer of the 
company, payable on demaud, is, when dishonored, properly sued on as a bill of ex- 
change, and to recover on it in a suit against the company, presentment for pay. 
ment, and notice of the dishonor must be proved, or an excuse for failing to do 

* so, shown.— Wetumpka and Coosa Rail Road Company v. Bingham....... 657 

10. In such a case, if it be doubtful from the face of the bill, whether it was drawn 
by one in his private character, or as agent of the corporation, and by its authori. 
ty, parol evidence is admissible to show the true nature of the transaction. — 


11. Ifa corporation is empowered, by an amendment to its charter, to draw bills of 


exchange, and afterwards draws a bill; an acceptance of the amended charter 
will be presumed, without showing any direct act of acceptance by the corpo- 
ration, or its authorised agents.— Ib 

12. An accommodation drawer is a surety, and entitled to notice, although he 
had no funds in the hands of the drawee.—WSherrod v. Rhodes. 

13. In such acase the fact that the drawer wasindebted to the acceptor, for whose 
use the bill was drawn, in a sum equal to the amount of the bill, will not dis. 
pense with notice of the dishonor of the bill, unless the bill was drawn in pay- 
ment of the debt.—J/ 

14. A bill being drawn by R, for the accommodation of an incorporated compa- 
ny, toenable it to raise money by its sale, and the bill not being paid at maturity, 
the treasurer of the company informed R of that fact, and that the holder threat- 
ened suit, but would take a good bill for the amount which he urged R to draw, 
as he was indebted to the company in about that sum. R, in his answer, af- 
ter stating his resources, says, ‘It would afford me great pleasure to do as 
you wish, but I think from the above expose you will agree with me it would 
be improper to do it”—held, that this was nota waiver of notice of the dishonor 
of the bill —J6 

15. If the last endorser of a bill be notified ofits dishonor, if he wishes to hold any 
prior party on the bill liable to him, he must give him notice, unless due notice 
had previously been given to such party by the holder—Jb 


* BILL OF LADING. 
1. A bill of lading is a writing of a two-fold character—1, a receipt—2, a con- 
tract, to carry and deliver goods ; as a receipt, it may be contradicted by parol 
evidence, but in uther respects it is treated as other contracts. But where the 
shipper is impliedly bound from the face of the bill to pay the freight of goods, 
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it is allowable to show that the owner of the boat received them under an agree- 
ment with a third person to pay the freight, if the latter has paid it —Wayland’s 
adm’r v. Mosely 


BOND. 

1. It is no defence to a bond, that it was signed by some of the obligors “ under 
the expectation, with the full understanding, and under assurances from, the 
public officer, authorised to take it, that another person should also execute it as 
a surety,” when it is not shewn that this was made the condition of its delivery. 
If they understand the bond isto be executed by an agent, it rests with them to 
exainine his authority; and they are not discharged if it is invalid as to other 
persons, from a defect in the agent’s authority —McClure, et al. v. Colclough, 


2. An averment that a sheriff’s bond was never reccived or approved, by the offi- 
cer appointed for that purpose, 1s a sufficient allegation to put the obligee upon 
proof of its acceptance; but it is not necessary that this should appear either by 
record or by written evidence. It is sufficient to raise a violent, if not a conclu- 
sive presumption, that the bond was received by the court, when it is found up- 
on the files without any evidence accompanying it that it has been rejected, and 
the principal has executed the duties of his office. —TJb............2:0.0ce00e00002- 66 

3. When a judgment is rendered against sureties in a summary manner, as was 
formerly the case in this State, upon forthcoming bonds; or as was here irregu- 
larly rendered against the sureties on the administration bond, such a judgment 
is distinct and separate from, and cannot be connected with the previous judg- 
ment, by suing out a writ of error. When a writ of error is sued out in the names 
of the sureties, it only removes the judgment rendered against them.—Clarke 
v. West, et al 

4. The sureties upon the general administration bond, are liable for the proceeds of 
lands sold by the administrator, although before he is allowed to receive such 
proceeds, he is required, by statute, to execute a special bond, conditioned for 
the faithful payment and application of the money. The last bond is consider- 
ed merely as an additional security.— Ib 


CHOSE IN ACTION. 


1. A mereright of action in a chattel, cannot be sold so as to vest in the purchaser 
the right to sue for its recovery: but as the right to personal property draws to it 
the possession, if the possession of another is derived from, and held in subordina- 
tion to that of the owner, as in the case of a bailment, he may sell, and his ven- 
dee will have the right to sue for its recovery, if the possession is improperly 
withheld.— Foster v. Goree 


CHANCERY. 


1, When a judgment at law is obtained against one, who notwithstanding, has 


an equitable defence, and he sues out a writof error to reverse the judgment at 
law, he is not thereby precluded, after its affirmancce, from seeking relief in 


equity.— McClure, et al. y. Colclough, et al... 
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2. When the attorney of the plaintiff, or an agent, sufficiently authorised, indu- 
ces a sheriff to omit returning an execution, three days before the proper term, 
by advising him that it will be sufficient if returnedon the first day of the court; 
this will constitute a defence to,a rule against the sheriff and his sureties 
for the neglect to return the execution on the first day of the court.—Jb, 65 

- When sureties insuch a case, seek relief in equity, the allegations of the bill must 
be equally distinct and positive, as are necessary to constitute a good plea of 
MIs GE TI RII 55 acs gin sn ssisenansaceiconnsncscetnsnsnsscesessecanees, OU 

- Contracts made between trustee and cestui que trust, or between guardian 
and ward, soon after the latter comes of age, or onc standing in the relation of 
guardian, are viewed with so much jealousy by courts of chancery, that they 
are voidable by the latter, if within a reasonable time, he seeks to avoid the con. 
tract, Such a contract can be supported only where the trustee or guardian, 
previous to the coniract, has made such a full and fair disclosure of al] the facts 
or circumstances which have come to his knowledge as such, as to enable the 
other party to deal with him on equal terms—whether mere inadequacy would 
not be sufficient to set aside such a cuntract--.Quere. Johnsony. Johnson. 90 

. The statute of limitations is as available in equity, as at law, in all cases where 
the courts have concurrent jurisdiction; but the mere staleness of a demand 
will prevent a court of equity from granting relief when no statute of limita. 
tions governs the case.—Jb 

6. A purchase by an administrator of one of the distributees, shortly after he came 
of age, of all his interest in his father’s estate, the administrator having ren- 
dered no inventory of the estate, or stated an account, and the purchase being 
made at a grossly jnadequate price, considered fraudulent and voidable at the 
election of the distributee, if application had been made for that purpose within 
a reasonable time afterwards, or within a reasonable time after obtaining know- 
ledge of the fraud.— Jb 

. Alter the lapse of eleven years from the making of such a contract, a 
court of equity will not lend its aid to rescind it, and compel the administra. 
tor to account : the distributee having, when the contract was made, or soon 
afterwards, knowledge of circumstances sufficient to put him on enquiry, and 
six years afterwards being affected with the notice of the fraud...../b. 91 

8. Notwithstanding a fraud may have been committed, the bar, from lapse of 
time, will be effectual, unless a suit 1s prosecuted within a reasonable time 
after the discovery of the fraud; and it 1s not true, at least in equity, that 
time dovs not commence running until after the discovery of the fraud.--:Jb. 91 

9. When lapse of time is relied on by the defendant, if the complainant wishes 
to avail himself of anv of the exceptions to the rule, he must put such mat- 
ter in issue, either by amending his bill, or by a special replication....Jb. 91 

10. A. allegation in a bill, that the complainant was not advised, until long after 
the settlement waé made, that a fraud had been practiced on him, is too vague 
and uncertain. The time when he acquired such knowledge should have been 


11. A judgment of the county court, refusing to appoint an individual guardian of 
the estate of certain minors, is not a bar to asuit in chancery, by the minors to 
recover their legacies.---Stallsworth, et al. v. Stallsworth, ex’or 

12. Where the allegation of the bill was that a deed was not made upon the con- 
sideration expressed in it, or the consideration bona fide paid, or secured to be 
paid, held, that the answer stating that the consideration of the deed was the 
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note of a third person, six months past due, which was transferred by delivery 
to the grantor, and was then by them considered good, was not responsive to 
the allegation, the deed expressing a monied consideration..-.Cummings & 
Cooper vy. McCullough, adm’x 

13. It is not indispensable for a party, against whom a recovery at law has 
been obtained, on a contract founded on a gaming consideration, to show 
any reason why he did not make a defence in that forum, to entitle him to 
come into chancery, and obtain relief.... Cheatham v. Young.....ss000000000 BOD 


See Divorce and Alimony, 1, 2. 

See Will, and Probate of, 1, 2. 
See Trust and Trustee, 10, 11, 12. 
See Garnishee, 6 

See Gaming, 1 

See Vendor and Vendee, 16. 21. 
See Mortgagor and Mortgagee, 5. 


CLERK OF COURT. 


1. The clerk of a court is authorised by statute to receive of a defendant against 
whom a judgment is rendered by his court, the amount of the same ; and this 
as well before as after an execution has issued.---Murray v. Charles... 678 


CRIMINAL CASES, AND PROCEEDINGS IN. 


1, Where a recognizance taken before a justice uf the peace, has been signed and 
sealed by the principal and his surety, its validity is not affected by the failure 
to insert the name of the latter in a blank left for that purpose, in the body of it. 
Badger and Clayton v. The State 

2. Astatement made by a justice of the peace, preceding a recognizance, whieh 
shows the manner of its execution, and who are the recognizors, is equivalent 
to a formal certification of those facts made at the foot of it,---Zb........ cones BA 

3. A judgment nisi, on a recognizance reciting the charge to be the exhibition 
of acircus without first obtaining a license according to law, cannot be sup. 
ported ; the statute making it indictable to exhibit a circus for hire, pay, or 
emolument, without a license. nist cnnsicnvneninbaciessaconsehinsvtsenieaiolnenttae 

4. A judgment may be rendered for the peers of a recognizance, though this 
exceeds the amount of the forfeiture which the law imposes, upon a conviction 
of the offence with which the principal recognizor is charged.---Ib......, 22 

5. The 25th section of the 8th chapter uf the act ‘‘ Regulating punishments un. 
der the Penitentiary system,” makes the return of ‘“* Not found” to an origt. 
nal and alias scire facias, equivalent to personal service,--- Lb... 22 

6, Although the 22d section of the 8th chapter of the penal code, requires the 
court to sentence a convict who fails to pay the fine and costs, to the county 
jail fora definite time; yet, if the court fails to render such judgment, and in 
lieu thereof, directs that he “‘ remain in custody until the fine and costs are 
paid,” he cannot object on error, to the regularity of the judgment, as it is 
more beneficial to him than the law requires, and he may obtain a discha-ge 
from imprisonment upon taking the oath provided for insolvent debtors.--- 


Ooton v. The State . 463 
7. An indictment for murder, framed as at common law, and concluding against 
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the form of the statute, will warrant the conviction under the fifth section of the 
third chapter ofthe ‘* Penal Code,” of a person, who shall, with malice afore. 
thought, cause the death of a-+lave, by crucl, barbarous, or inhuman whipping, 
&c.; or under the sixth section, of an overseer or manager who shall cause the 
death of a slave by barbarous or inhuman whipping, or beating, &c. -. The State 
Di I cnncennonsncssscemnavinniossstepiibimnctpacswernsectinanguuniabanssenmancay 477 
8. Where a charge given to the jury in a criminal case, is not expressed in terms 
strictly appropriate; yet if it is not opposed to law, and can not be supposed to 
have misled them, it will not be considered an error for which the judgment con. 
sequent upon a verdict of guilty should be reversed.---Ib.......2...0ceceeceeeeees 477 
9. The jury were informed that if they found the accused guilty of one grade ofan 
offence, the punishment which the law required the court to inflict, was impri- 
sonment in the penitentiary for a period not less than two, nor more than ten 
years: Held, that although ten years was the shortest period for which the court 
was authorised to imprison in such cases, yet the error was not fatal to the 
judgment, as it could not have influenced the jury in the performance of their 
a ins cal aie earl t at Genet nis @ See eed 478 
10. The 6th and 7th sections of the 3d chapter of the penal code, do not create an 
offence unknown to the common law, or increase the punishment of a com. 
mon law offence; the offences therefore, described in those sections may be 
proceeded against, and punished upon an indictment for murder at common 


ie nS Wt, OND... sada dbase bslaasheebbaed dciclbnssbbscddardcnspdadcadl 666 
11. When there is one good count in an indictment, the verdict and judgment will 
i Mio ois, xhsnccaieeienkiakaeanmanubi SOT ee ae 


12. The court may refuse to quash a count in an indictment, and such refusal can 
eR 0 Nic cree eecrsnscitoninnsisintnensascitaints tent iiiiaieininicn 666 
13. The court may in its discretion permit the prosecutor to elect on which of the 
counts he will proceed....Ib...........ssssseeseseeeeeees Gaissckdscceatiudl ced cceesia ven 666 
14. When a bill of exceptions is allowed in a criminal case, the facts embodied in 
it become a part of the record; and ifa writ of error is allowed, it brings up the 
entire record, and error may be assigned on any part of it....Ib............... 666 
15. As the jury may find a general verdict, they are judges both of law and fact, 
and may, if they think proper to do |so, disregard the opinion of the court upon 
NN. sake cane cthadiak sikgien aba eneilina keene disnieag ecient iinumbendancanniediiicies . 666 
16. The proper form of the oath to be administered to the jury, in a criminal 
case, is, that they shall “render a truce verdict according to the evidence.” 666 
17. Where a judgment by default has been rendered against bail in a criminal 
case, a revising court will not look to a recognizance found in the transcript, as 
a part of the record.... Robinson and another v: The State............0..0..0+ 706 
18. Although a scire facias issued upon a judgment nisi, rendere] on a recogni- 
zance, be served upon all the recognizors, the State may take judgment against 
some of them, and allow the proceeding to be silently discontinued as to the 
GINS. Crd natn et Bata cbecescs balsOMei Se teda'bcsskcacinssFescleeacccccsuisen Oaatene 706 
19. The 25th section of the 8th chapter of the penal code, makes the return of 
“ not found” toan original and alias scire facias equivalent to the personal ser- 
ee eT ee E | 
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20. Where no evidence is adduced to show that the defendant is guilty of the for- 
gery of anote, as charged, it is not allowable for the jury to compare the note 
with a paper admitted to be written by the defendant, and if satisfied of the 
sameneness of the hand-writing, to convict him of the offence.... The State v. 
NR si cdccrmis cia va eels nash oneicauytethnnisemnenieddcnpesenqepanseeauts terme . 748 

21. A paper affirming that certain persons are solvent, and able to pay a note to 
which their names appear as makers, is a written expression of opinion, and not 
such a writing as may be the subject of a forgery, under act of 1836, defining 
the punishment of thatoffence......2b......0.....00.-sscccseseessssessssoses ee 

22. Ifthe intention to defraud is manifest, forgery may be committed by using a 
Satitions on welh. een veal nemes...10 65. 1.65 sais00s0i00s sosecdasoviesteserwasdens 0-080 348 

23. There can be no conviction upon a count charging an intent to defraud a per- 
son or corporation which has no existence; for non-entitics have no rights to 
be: pejadiced Dy much en ettiy. Mees. oi ssins 6p.cc.ccacgepsicendssapsasnssaensassneyas . 748 

24. Where the charge is the falsc making of a note, &c., but the count also sets out 
a written recommendation of the solvency of its makers, without any allegation 
in respect thereto, the defendant may be found guilty by proof of the forgery of 
the note, although no evidence is adduced as to the recommendation.... Ib. 748 

25. Where the accused is guilty on some one ormore, but not all the counts in the 
indictment, the jury should thus limit their verdict, according to the facts of 
the case ; and the court should so instruct the jury when called on by the de. 
I ss ute Vash nde Sande dblanee tis dll ehaddeldadaonamaa anaes 748 

See Costs of Suit, 2. 


See Insanity, 3, 4, 5. 


CONSIDERATION. 

1. When the want or failure of consideration of a note, is shewn by the defendant 
in an action, by the endorsce of a note negotiable and payable in bank, it rests 
with the plaintiff to show that he gave value for it before its maturity, in order 
to obviate the decree. —Marston v. Forward......s..0.cccccssccecscsescccssccee 347 


CONSTRUCTION. 


1. A deed conveying slaves in trust for the uses of the legal heirs of Margaret W, 
upon her body to be begotten ; and in the case of the failure of issue of the said 
M W, torevert, &c. The proceeds arising therefrom to be applied to the sup- 
port of M W during her natural life, in case she shall have no children living, 
and at her death to revert, &c.” vests no interest in M W so long as she has 
children living. — Thomas vy. Wallace..........:++0..scsscsecssreeeetscecsesecscesass 268 

2. Under such a trust, the children of M W, or their descendants, are entitled to 
the use of the property, and the possession of the slaves by their father, is a pos. 
session by him as their natural guardian, and although it may have remained 
for more than three years without the assertion of title by the trustee, cannot be 
considered as a loan to the father, so as to bring the slaves within the influence 
of the statute of frauds, and make a purchase from him valid.—Jb............. 268 

3. Where slaves and other property were given to.infants by deed, and one of the 
conditions of the gift was, that the donees were to keep the negroes and other 
property together, in the possession of their mothcr, for their use and benefit, un- 
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til the youngest came of age—Held, first, that the mother was thereby created a 
trustee, to appropriate the avails of the labor of the slaves to the maintenance 
of the infants, the father being insolvent : Second, that as the infants had no land 
tv cultivate, it was proper in the mother to provide land for that purpose, and 
that the trust fund was not the crops made by the slaves, assisted by others 
which the mother procured, nor the price of the hire of such slaves, but the actual 
value of the labor of the slaves: Third, that to ascertain the trust fund, an ac. 
count must be stated annually, charging her with the value of the labor of the 
slaves, and giving her credit for a reasonable sum, for her care, attention and la- 
bor in the supervision of the slaves, also for the board and clothing of the chil. 
dren, and for all monies expended in their education, and for medical attention 
during sickness. That if the balance of the account thus stated, was against 
her in any one year, she might carry it forward to succeeding years, when the 
balance might be in her favor, but could not lessen the principal of the trust 
fund, without first obtaining an order from the chancellor—Bethea y McColl, 
shins hile bn ddd ack sans a Dacepebn deduces aeNissonmnccnscisacennahibecedee We 

4. P& S gavea receipt, acknowledging that they had received from S & M, all 
their books of account, notes, &c.; and stock of goods, valued at twelve thou. 
sand dollars; also their right, title, &c., to certain real estate, valued at three 
thousand dollars, ‘‘ for the payment of the following notes;” the amount and 
dates, and time when due, are particularly stated, the aggregate sum of which 
is nearly twelve thousand dollars: Held, that the writing did not indicate an ab. 
solute sale of the books of account, &c., but showed that they were received as 
a security for the payment of the notes of which P & S were previously in pos 
session ; that it was competeat for S & M to show that P & S had realized a 
sum more than sufficient for that purpose, and to recover the excess.—Sims ¢ 
McQueen v. Pryor § Saxon 

5. A writing acknowledging the receipt of money of the plaintiff, and promising 
to account for the same on final settlement with him, is not such a writing with. 
in the statute, as authorizes a judgment final by default—Wellborn v. Shep. 


POT. .....0.eessersesceessseenenseereessaraseneeses snieecee ae 


CONTINGENT REMAINDER. 

1. A life estate being conveyed by deed in‘certain slaves to husband and wife, and 
upon the death of the survivor, remainder to the heirs of the wife—Held; that 
as there were no words securing a separate estate to the wife, the legal effect of 
the deed wasto create a life estate in the husband, with a contingent remainder 
to the heirsof the wife ; and that on the death of the wife before the destruction 
or termination of the particular estate, the remainder became vested in the heirs 
of the wife.— Price, et al. v. Price............ssssccccssscesecsssssccccssscssescee s O18 


CONTRACT. 
1. Contracts made between trustee and cestui que trust, or between guardian 
and ward, soon after the latter comes of age, or one standing in the relation of 
dian, are viewed with so much jealousy by courts of chancery, that they 
are voidable by the latter, if within a reasonable time, he seeks to avoid the con- 
tract. Such a contract can be supported only where the trustee or guazdian, 
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previous to the contract, has made such a full and fair disclosure of all the facts 
or circumstances which have come to his knowledge as such, as to enable the 
other party to deal with him on equal terms—whether mere inadequacy would 
not be sufficient to set aside such a contract—Quere.—Johnson v. Johnson. 90 
2. A confirmation of an invalid contract, to be operative as such, must be made 
with full knowledge of all the facts, the ignorance of which rendered the previ- 
ous contract void, and with the intent that such act should confirm it.—Jb. 90 
3. A purchase by a trustee from his cestui que trust, though open to enquiry 
within a reasonable time, puts an end to the trust.—Jb.............+.sessesseseeee 90 
4, A purchase by an administrator of one of the distributees, shortly after he came 
of age, of all his interest in his father’s estate, the administrator having ren- 
dered no inventory of the estate, or stated an account, and the purchase being 
made at a grossly inadequate price, considered fraudulent and voidable at the 
election of the distributee, if application had been made for that purpose within 
a reasonable time afterwards, or within a reasonable time after obtaining know- 
ledge of the fraud.—Jb... omen svobns- sentecensedbnee 
5. After the lapse of eleven ‘years from the ‘making of ‘such a contract, a 
court of equity will not lend its aid to rescind it, and compel the administra- 
tor to account : the distributee having, when the contract was made, or soon 
afterwards, knowledge of circumstances sufficient to put himon enquiry, and 
six years afterwards being affected with the notice of the fraud.----[b. 91 
6. An agreement by the Branch Bank of the State of Alabama, to receive such 
bills as a rail road company could lawfully issue, and to pay the same out as 
circulation, will not avoid a recovery on bills of exchange, given for the loan by 
the Bank of such bills, as being contrary to the policy of the laws of the State, 
with reference to its banking institutions— The Branch Bank at Montgomerp 
a IG on vids cae cakascdtcxsaneccabomsecudseosubacseabcnneites Peery 
7. A bill of lading is a writing of a two-fold character—l, a receipt—2, a con- 
tract, to carry and deliver goods ; as a receipt, it may be contradicted by parol 
evidence, but in uther respects it is treated as other contracts. But where the 
shipper is impliedly bound from the face of the bill to pay the freight of goods, 
itis allowable to show that the owner of the boat received them under an agree- 
ment with a third person to pay the freight, ifthe latter has paid it —Wayland’s 
Gdaen't ¥. Mosely......0....c-c.ccgeeccccrsesccresecerseccessscscssscsassecscsscosesssooss 430 
8. A contract founded on an act prohibited by statute, is void; therefore a note ex- 
ecuted upon the purchase of a horse by the vendee, on Sunday, cannot be enforc- 
ed by the vendor, in a court of justice —O’ Donnell, et als. v. Sweeney..... 467 
9. A parol contemporaneous agreement cannot be permitted to vary a contract in 
writing, or change its legal effect—Holt v. Moore 
10. K,a debtor tothe Bank, proposed in writing to the Bank, to discharge his 
debt in state stock, ina reasonable time; the Bank acted on the proposition, 
and modified it by making alterations in its terms, and offered to receive the 
stock on the terms thus proposed, within one hundred and twenty days. This 
proposition K, asa witness stated, agreed to, but did not nutify his assent to 
the Bank: Held, that neither K, or the Bank were bound by the arrange- 
ment, and that therefore the sureties of K were not discharged.— Branch Bank 
at Huntsville v. Robinson, sheriff....-+--+-++ecsevseeseesesecsencsceeesevenvessoenes 623 


104 
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11. An order made by the directors of the Banik, after the time within which the 
stock was to have been delivered, enlarging “the time for the execution of 
the contracts heretofore centered into between this board and B P, and John 
Kinkle, for the payment of their debts to this Bank, in state bonds,” does not 
show, in the absence of proof to the contrary, that the previous proposition had 
et AR Ri BE oc ccctas Sactncdgceiendciacvodesnsnesscaneecens bincadiomaWebint val . 623 


See Construclion, 4. 
CORPORATIONS, 


1. A rail road corporation, by its charter, was prohibited from emitting for cireu- 
lation, any notes or bills; orto make contracts for the payment of money, ex: 
cept under its corporate seal, and then alone fur debts contracted by it. The 
rail road corperation subsequently made a contract with the Branch Bank of 
the State of Alabama at Montgomery, by which the latter agreed to receive 
jn payrinent of debts, and pay out in circulation, such notes as the former 
should issue in payment ofits debits, ‘The rail road corporation issued certain 
bills single, in sums from one to twenty* dollars; engraved as bank notes, in 
payment of debts due from it, and these were received by the Benk under its 
contract with the rail road corporation. Afterwards, the Bank loaned the bills 
single thus received on certain bills of exchange, at the request of the borrower; 
the bills being made for the purpose of cflecting the loan. Held, that these 
transactions on their face were not illegal, so as to prevent the Bank from re- 
covering in a suit on the bills of exchange. If the bills were lawfully issued 
by the rail road corporation, they could be lawfully received by the Bank, 
and again loaned by it. Butif the contract was a mere pretext, to avoid the 
prohibition of the charter, it would be void, and the bills single invalid in the 
hands of any one connected with the illegal contract. The validity, or inva- 
lidity of the transaction, depends upon the intention with which the bills sin. 
gle were issued and received, and that is a question for the jury.—Branek 
Bank at Montgomery v. Crocheron, et al 

2, When a statuie prohibits the making by any person or corporation of any note, 
bill single, &c. for a less sum then three dollars, to subserve the common uses 
of money, and punishes the offenve by fine ; and the circulation is also punish. 
ed by fine ; the passing of such notes dves not necessarily avoid a contract for 
the loan of money, when the contract is not for the |.an of such notes. The 
rule is, that a contract with reference to the prohibited matter is void; but if 
the contract is jnnecent, and in carrying it out, there is a violation of the 
statute, this does not avoid the contract, though the offender may be punished 
for a violation of the law.—J0. . 250 

3. An agreement by the Branch Bank of the State of Alabama, to receive such 
bills as a rail road company could lawfully issue, and to pay the same out as 
circulation, will not avoid a recovery on bills of cxchange, given for the loan 
by the Bank of such bills, as being contrary to the policy of the laws of the 
State, with reference to its banking institutions.—Ib.--.-++-+.++e:..eeeeseeeeees 250 

4. If a corporation is empowered by an amendment to its charter, to draw bills of 
exchange, and afterwards draws a bill; an acceptance of the amended charter 
will be presumed without showing any direct act of acceptance by the corpo- 
ration,or its authorised agents—— Wetumpka and Coosa Rail Road Company v 
Rss c<ics<ieciatcnsedsanssdseredenahicnitabehenionssenssugmthscktnrenimnniauiens mee 
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5. An action will lic to recover a subscription for stock in an incorporated compa- 
ny, although the charter declares, that upon the failure of the subscriber to pay 
any requisition made by the directors thereon, his stock * shall be forfeited to the 
company, with the instalments which may have been paid, &c.” ‘The right to 
claim the forfeiture, and the proceedings consequent thereupon, are merely a 
cumulative remedy.—Selina and Tennessee Rail Road Company v Tipton. 787 

6. In an action by a corporation, the declaration need not specially allege a com- 
pliance with every particular circumstance relating to its organization, which 
is required, inorder to its becoming invested with the privileges and powers 
conferred by its charter. Although it may be necessary to prove these matters 
specially, the allegation: may be more gencral.—Jh........0eeeeeeeeeeee 18 

7. A regular subscription for shares in the stock of an incorporated company, 
whether made previous to its organization or not, if it organizes as provided by 
the charter, imports in itself a sufficient consideration, and may be declared on 
as the foundation of an action —Bbus. << sics0s ses cccis.sascdnscaissdctschestsdese MOT 

8. Semble: Presumptions are applicable as well to corporations as individuals ; 
persons acting publicly as officers of the corporation are presumed rightfully in 
office ; and the performance of all necessary steps presumed, in order to make a 
corporate act legal.—TJZb. 

9. Where the act creating a corporation provides, that its members, or they who 
may become such, shall organize before their corporate existence is complete ; 
in an action to recover the price of stock subscribed for, previous to their organi- 
zation, the defendant by an appropriate plea, may throw upon the plaintiff the 
burthen of showing a compliauce with the requirements of the charter. Ib. 787 

10. Semble: That a legislative charter, or rather the privileges and powers con- 
ferred by it, cannot be adjudged void and inoperative in an indirect proceeding ; 
but this can only be done in a proceeding instituted at the suit of the State, with 
a view to such object.—J/ 

il. Not only estoppels, <echnically so called, but estoppels in pais, operate both for 
Gili MEA SAAE COTO NEIEG IOs aos 5s hack cased ocean assess adeno snaesend wcstondic SOR 

12. Where the charter requires that a subscriber for stock in an incorporated com- 
pany, shall pay five per cent. on the amount at the time of his subscription ; if 
instead of making the cash payment, he gives his note therefor, participates in 
the organization of the company, becomes one of its directors and pays his note; 
he cannot afterwards insist as a defence to an action to recover an instalment, 
that he did not pay the five per cent. at the time of subscribing. —Jb. 

13. A subscriber for stock in an incorporated company, to whom the charter does 
not accord that privilege, cannot withdraw from the company, and thus avoid 
the liability to pay for it... Tb......:.....cc.ccvecsssesrrescasscrssscnssecccassncsscsecs JOE 

See Garnishee, 1. 


COSTS. 


1, The assignor of a note is liable to the assignee for the costs of the suit proge- 
cuted against the maker of the note—Hammett v. Smith....resesrerseerereo IO 
2. The several acts which authorise a court to tax a prosecutor, with the 
costs of the prosecution, extend to cases of misdemeanor only, and even in 
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such, the record must disclose that the prosecution appeared to the court to 
be frivolous or malicious.—Burns v. The State 297 
3. Although it is not competent to revise on error, a question of law reserved by 
bill of exceptions upon the trial of an issue out of chancery; yet as the ques. 
tion is a novel one in our courts, it may be regarded as sufficiently ‘‘ substan. 
tial,” to authorise an appellate court to look into, and vary a decree as to 
costs, if incorrect.---Alexander, by his guardian, v- Alexander 
4. The guardian of a lunatic, who has a just pretence for suing, and has con. 
ducted himself fairly, is not chargeable with costs, although unsuccessful 
in the suit; and where he is charged with them, an appellate court will 
correct the decree on writ of error, if some other substantia! ground of appeal 
be joined, and charge the estate of the lunatic with the entire costs.---Zb. 517 
5. The commissions allowed by law, upon the levy ofa fieri facias, should not 
be taxed by theclerk in the bill of costs... The Oswitchee Co. v Hope 4 Co. 629 
6. It is competent for a party, at whose suit civil process issues, to suspend its 
energy, by directing the sheriff not to execute it; and where the sheriff is in- 
structed not to levy a fi. fa. until further orders, or to hold it merely to bind 
the debtor’s property, in neither case, can the officer claim fees for the disobe. 
nt Iss cin ntciccsensccncsccnccsssccensensesccnstenchseneseseionsens 629 
7. A motion to the court to adjudge to the sheriff, costs upon an alleged levy of 
a writ of fi fa.even if grantable under the facts of the case, should be preced. 
ed by anotice to the defendant in execution; and an order made in such case, 
will be considered as so far void, that the court making it, may quash an exe- 
cution issued thereon.--.b 


See Practice at Law, 15. 





COURT—CHARGE OF. 


1. A charge that the owner of goods is bound in consequence of a stipulation 
entered into by consignees, in their own names, is erroneous, although the 
owner is bound by receiving the goods, inasmuch as the verdict may have 
turned on the charge..--Eckford vy. Wood, et Gl,----++-+-++e--+esesseeeeceeeeeees 136 


2. If a charge is considered objectionable on account of supposed obscurity or 
tendency to mislead the jury, those against whom it is to operate must ask an 
explanatiun of the court, otherwise this court will not reverse for that cause, if 
the charge is substantially correct.— The State v. Brinyea 

3. A court is not bound to charge a jury, unless there be evidence to which the 
charge may have relation, or on which it may be founded.-.- Thompson v Arm- 
strong, use, §c 

4. It is not error in a court to refuse to admit proof which is merely affirmative 
of the legal interpretation of a writing adduced as evidence; if either party de- 
sire an opinion from the court, as to the meaning or effect of the paper, it should 
be sought by a prayer for instructions to the jury, or in some other mode equal- 
ly direct, unless the court by its decision renders this course of procedure un- 
necessary....Sims ¢- McQueen v. Pryor & Sazon, 

5. Where the court agrees to give an erroneous charge, if the party asking it will 
do an act which the court has no power to require him to do, it is error, as it 
is ee’ to know that the tite has not been — sieiecl ---Sherrod v, 
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6. Where writings are not so ancient that they cannot be proved by living witness- 
es, it is not allowable to prove the hand-writing of a party, by a mere compari- 
son of the disputed paper with a writing admitted, or proved to bs: genuine. But 
when in the course of the trial, such evidence is admitted at the instance of the 
State, the error may be cured, by the court instructing the jury that the evi- 
dence was illegal, and should not be regarded by them.---The State v. Giv- 

7 


See Criminal Cases and Proceedings in, 8, 9. 


COURT——SUPREME. 


1. Ob ection cannot be made in this court, that the plea was non assumpsit instead 
EE Cs ivi vse vccsscrcciccicincsstacccatimainae 


CROP, GROWING. 

1. A growing crop has such an existence as to be the subject matter of a sale, 
mortgage, or other ccntract, which passes an interest to vest in possession, either 
immediately or at some future period.— Adams vy. Tanner and Horton 

2. The act of 1821, which declares that it shall not be lawful to levy an execu- 
tion on the planted crop of the defendant until it is gathered, prevents the lien 
of a fi. fa. from attaching until that event : and if previous to that time the de- 
fendant makes a bona fide sale, or other disposition of his growing crop, the ex- 
ecution creditor cannot subject it to the satisfaction of his judgment, when it is 
ssvered from the soil —2ID.........ccc..sscrcccscrsscccccccscccccssescosecccseccsessesoed 4 


COVENANT. 


1. In a declaration upon a covenant, and performance necessary to be averred 
by the plaintiff, if the act tobe performed involve a question of Jaw, the quo 
modo must be pointed out ; otherwise performance may be averred generally. 
Sorell and Adame, ex're, S&ic. v. Sorell......2...cccccccccssecccscsscccess ecw . 576 

2. The assignment of the breach in covenant must conform to the covenant of 
the defendant, as set out; the breach must not be for more than is covenanted 
to be performed...-Jb, 

3. The words “ grant, bargain, sell,” must all be used in a deed, to imply a co. 
venant of the grantor, against incumbrances, done or suffered by him, within 
the meaning of the “* act respecting conveyances,” sec. 20, approved Mar h 
4th, 1803..Gee v. Pharr 

4. “ A covenant in a bond for title to land, that H W B, and M B, his wife, 
shall well and truly convey, and make a fee simple title to the land to the said 
M,” upon the payment of the purchase money--unly bound the wife to relin. 
quish her dower, and did not bind her individually to make title to the lands ; 
nor was the surety to the bond bound for her acts, further than she was bound 
herself... King and Barnes, adm’rs vy. Moseley............ss0esesssssesseeee eee O10 


DAMAGES. 


1, The damages of six per cent. authorised to be imposed when an injunction 
is obtained for delay, cannot be allowed by the chancellor, unless the facts sta- 
ted in the bill are shown to be untrue, or evasive, and cannot therefore be al- 
lowed when the bill is dismissed for the want of yack ere v. The 
Bank of Mobile... sncabiinnnbaneabbeennactinine peescosseresesess . 55 





INDEX, 





2. The damages in an action of trespass to try title, cannot be lessened or miti. 
gated by evidence that the plaintiff paid an inadequate price for the land 
sought to be recovered... Love and Wiiliams v. Powell. ...........ecceeceesees . 58 

See Trespass to Try Title, 1. 

DEED AND REGISTRATION OF, 

1. A sherifi’s deed is conclusive, and cannot be impeached ona collateral issue, 
except for fraud in its execution, whenever the process under which the land 
is sold, is supported by an existing operative and unsatisfied judgment -..Love 
We ee DEEL 6 adic icioicicsiccaiemancsadiumcavrnsaotninateaboncmnnte . 58 

2. Where a deed is witnessed by three persons, two of whom reside out of the state, 
and the other is dead, proof of cither of the witnesses hand writing to the deed is 
prima facie sufficient tu allow it to be read to the jury,-- Thomas v Wallace. 268 

3. A deed conveying land and personal property in trust, to pay debts, cannot 
be used in evidence on the certificate of the clerk that it was acknowledged 
or proved to have been executed before him, bat the fact of its execution must 
be established by proof aliunde....-Ravisies v. Alston, trustee, ss 297 

4. A deed cannot be excluded by the court, because of alterations or erasures ap. 
parent on its face... /0. 

5. The acts of 24th January, 1829, of the LUth January, 1831, of the 18th Janu. 
ary, 1832, of 10th January, 1825, and of the 25th December, 183", extending 
the time for the registration of decds, are registry acts merely, and were not 
intended to repeal, modify, or change the act of the 11th January, 1828, for 
the prevention of frauds....Cummings & Cooper v. McCullough, adm’x. 324 

6. Deeds of assignment of property in trust to pay creditors, are embraced by 
the terms of the act of the 11th January, 1828.---L0...-+0erceeeeeee ee eee eee oo ode 

7. Where one person makes a quit-claim deed to another, and afterwards obtains 
a patent for the same land, it seems that the title of the patentee does not inure 
to the person to whom he has quit claimed, as it would if he had conveyed with 
a warranty of title.— Tillotson v. Doe, ex demise Kennedy.--++++--+++e-+0e+ 407 

8. Where there are three subscribing witnesses toa decd, one of whom is dead, 
another resident out of the State, and a third one being called is not able to 
prove the delivery, the execution of the deed may be proved by other persons, 
and it is not indi-pensable to prove the hand writing of the absent witnesses. 
NE NO ac scans wtiecs cc cbicas sccupasensn tan muiannaaseneuasseeeuccst amen tee 457 

9. A deed or conveyance, for the absolute sale of property, which is fair upon its 
face, cannot be excluded from the jury, notwithstanding there may be facts in 
evidence, which might show it to be fraudulent in legal contemplation: when 
the evidence of frand is not disclosed by the deed itself, but furnished by parol 
evidence in connection with it, it becomes a mixed question of law and fact, 
and a jury must interpose..-.Planters’ and Merchants’ Bank of Mobile v, Bor- 
ORR RE pecaSeecnase DE ELE ERE eo OLE Rte POLE, A Re reece t! Mes | 

See Evidence, 11. 

See Gift, 1. 

See Covenant, 3. 


DEMURRER, 


1. The statute abolishing special demurrers, does not apply to pleas in abatement. 
BI Ce. ©. Me M entities: scecvrrccessnissvcrcesseccstscstinesnnssecsatean One 


See Pleading, 13. 








DEMURRER TO EVIDENCE, 

1. Where the holder ofa bill of exchange resided in Mobile, andthe endorser in 
Tuskaloosa, the deposite in the post-office of the latter place, by an agent, of no- 
tice of the dishonor of the bill, will not be sufficient to charge the endorser un- 
less it actually comes to his hands.——Joster vy Mc Donald........... ee 

2. Upon proof of these facts, a jury micht infer that the endorser received the no- 
tice, if no countervailing fact is shown to cestroy the presumption, and‘upon a 
demurrer tothe evidence, the court will so decide.—J) a 

3. Upon a demurrer to cvicence, no objection can be taken to its competency.— 
; er Ais etesigiuciale nasienbnaeennasaasacuasits oe thGs oars ak ce ededetcesd <sat 

DEPOSITIONS. 

1, Where a commission requires a depesition to be taken on a certain day, between 
the hours of 10 o’clock, A. M. and 4 P. M., and it appears to have been taken 
on the day designated; the prima facie presumption is, that the commission 
was executed within the appointed hours: and this seems to be the law, al- 
though the caption or certificate neither affirm such to be the fact—Dearman 
v. Dearman, guardian, &c a 


2. Where a commission directs the deposition of a witness to be taken ona day 


designated, withi 
to the annexed commission, they have caused the witness to come before them, 
between the hours therein stated, &c.: Although their certificate is not dated, 
it must be inferred, that. the wiiness was examined en the day stated in the com- 
mission.—Luckie vy. Caretii 

3. When depositions of witnesses are taken as residing more than one hundred 
miles from the place of trial, the distance is to be computed by the usualand cus- 
tomary land route, although there is a more convenient, and therefore a more 
usual route of ercater distance by the river—arsion v. Forward 

4. The deposition of a practising physician, under the act of January 28, 1840, or 
of a witness residing cut of the State, may be taken, either by way of interroga- 


+ 4 


tory or otherwise, as the party desiring the testimony may elect—Adm'rs of A- 


lexander v. The Branch Bank at Montgonvery............ rent smaheeiel veesdeouae 


DETINUE. 

1. Service of the writ is a sufficient demand in an action of detinue. It may be 
necessary to prove a previous demand, where the plaintiff seeks to recover da- 
mages froma day before suit brought.--- Vauchan v. Wo0d.uvccrcccssrcessverres S04 

2. In detinue, on proof of demand and refusal, to deliver the property, it is not 
competent to prove what the de! ‘ndant said in relation to his title, to the pro- 
perty in controversy.---Brown Et eee cis caeanee ees hve Sv niente dacke 

3. The judgment of the court, in detinne, should be for the recovery of the spe- 
cific property, or its value assessed by the jury, in the alternative..-....J6... 508 


DISCONTINUANCE. 

1. Where a writ is sued out against two joint makers of a promissory note, and 
served on one only, but the declaration is against both, it is no! necessary to 
enter a discontinuance on the record, as to the party not served with process ; 
if no judgment is rendered against him, thisis, in legal effect, a discontinuance, 
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and the judgment against the defendant before the court will be regular.— 
Ne NNN NERS IA a ci acccnctncriuiin bdcea deans ceiibas Aeatnageaaaaibniiekemaumsienad - 211 
2. When an action is commenced against three jointly, continued as to two, and 


judgment rendered against the third—the entire action is discontinued.— 
Givens v. Robbins ¢ Painter 


See Practice at Law, 12. 


DIVORCE AND ALIMONY, 


1. Upon a bill filed for a divorce by the wife, in which she does not claim alimo. 
ny, no decree can be made in favor of the husband, on his answer for money 
paid by him for the debts of the wife, contracted before marriage. If such a 
decree can be made in any case, it must be on across bill filed by the husband. 
Oliver v. Oliver... - - 75 

2. Whenit appeared that the husband had made a : settlement for the separate use 
of the wife and her children, by a former marriage, it might be proper for the 
chancellor to refuse relief to the wife applying for a divorce, (although he could 
not decree in favor of the husband) until she made a re-conveyance of such se. 


parate estate. —Ib......scccescccesersesees . 75 


ELECTION. 

1. An issue for the trial of the right of property, under the act of 1812, (Aik. Dig. 
167,) isa suit at law, within the meaning of the 2lst rule of practice in chance: 
ry, (1 Stewart's Rep. 618,) and the plaintiff in execution is bound, on the sug. 
gestion and affidavit of the claimant, toelect between the dismission of such 


case, and a bill in chancery for the same claim or demand..-.Planters and Mer. 


chants’ Bank of Mobile vy. Borland... cesses . 531 
2. The objects of the rule were to diminish litigation, ‘and ‘lessen, its expense, 


and the claimant may, at the earliest moment after the two suits in law and 
chancery are commenced, for the same claim or demand, make his suggestion, 
and call for the election of the plaintiff...-Ib.--+++e-ss+e-sssssreeeeereessereeeeee DOL 
3. The powers of the courts of law and chancery are concurrent, over such 
applications.--and the tribunal first applied to may act...-Jb.-..-++--..++.+. 531 
4. Where the plaintiff, under the coercion of a court of law, to elect whether 
he will proceed in that tribunal or in chancery, dismisses his suit in equity for 
the same identical cause; he cannot on writ of error brought tu revise the judg- 
ment in the case against him at law, insist that the forced dismissal of his suit 
in equity was irregular. That proceeding did not enter into, or in any man- 
ner affect the judgment in question The Planters’ and Merchants’ Bank of 


Mobile v. Willis ¢ Co 


ERROR, AND WRIT OF. 

1, When the record shows that the jury passed upon an “ issue joined,” if it does 
not appear from the record what the issue was, this court will intend that it was 
an issue formed upon the proper plea — Smith, et als. v. The Branch Bank at 
Mobile 

2. When a judgment is rendered against sureties in a summary manner, as was 
formerly the case in this state, upon forthcoming bonds ; or as was here irre- 
gularly rendered against the sureties on the administration bond, such a judg- 
ment is distinct and separate from, and cannot be connected with the previ- 
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ous judgment, by suing out a writ oferror. When a writ of error is sued out 
inthe names of the sureties, it only removes the judgment rendered against 
as Se Bs WOE OE ee ein ehecs hanaidice ecctendossehe nan 117 
3. When a judgment is rendered against an administrator, upon a final settlement 
of an estate, reported insolvent, in favor of several creditors, all of them imust 
be made parties to the writ of error sued ont by the administrator, to revise 
ee ri) NR iii BI os ddnca chainiicnsareiorensnnn sna eonnceesemnanas eenes.oe ontedeses 217 
4, Where one of two defendants prosccutes a writ of error, from the county to the 
circuit court, and the judgment of the county court is there affirmed, it cannot 
be assigned for error in this court, that the circuit court should have dismissed 


the writ of error prosecuted from the county court...-Richards and others v. 
eee ' ? : Z esc dekise ices 


5. The term “award,” used in the condition of a writ of error bond, instead of 


of * judgment” of the court, issuffirient, the legal effect being the same..-Jb. 196 
6. When a judgment is affirmed on writ of error, it is error to compute the 
interest then due on the judgment, and render judgment for the aggregate a. 
mountin the appe!late court, as that would be compounding the interest...Zb. 196 
7. No execution can issue on a deerce of the county court, rendered in favor of 


> norcan a writ of error be prosecuted ugainst 


them by that appellation, it not appearing in the record who the legatees of 
Philip Joseph are.-..Juseph, adm’r v. The Legatees of Joseph .resscssereeee 280 


8. A plaintiff in execution stated to the court in writing, that the sheriff had col- 


“ the legatecs of Philip Joseph,’ 


lected of adefendant a large sum of money on executions in his hands, (some 
of which were in favor of the plaintiff,) and concluded with an affirmation that 
the money should be applicd to the satisfaction of his judgments and execu. 
tions; Held, that although the plainiiff might have moved against the sheriff, 
for the failure to pay over the money upon his executions, yet upon the sug> 
gestion made, no judgment could be rendered against the sheriff, on whicha 
writ of error could be sued out..--Henderson vy. Richardson... B49 

9. The refusal to continue a cause, cannot be reviewed on crror; in chancery, 
any more than at law.. -Evans v. Bolling. 

10. A writ of error will not lie to revise an order dissolving an injunction—the 
remedy in such case being by appeal under the act of 1836; and if a jedgment 
of affirmance is rendered on certificate, against the plaintiff in error and his 
sureties, it wiil be regarded as a nullity, and may be set aside at the succeed- 
ing term, on motion of one of the sureties. --Exparte, Sanford........ 562 

11. The act to authorise the emendments of writs of error, requires the writ to be 
amended in all cases, where il is necessary to make it conform to the record.— 
Lunsford, et al. v. Richardson & O' Neal. soscaeee 

12. A writ of error willlie, to revise the judgment of a court overruling a mo. 
tion to quash a forthcoming bond, so as to avoid an execution issued thereon ; 
and although the execution has not been made part of the record by bill of ex- 
ceptions, or otherwise, it will be looked to by tke appellate court, to ascertain 
if it is correctly described in the condition of the bond.—TIb.......00006 618 

13, An irregularity in the issuing of an execution, does not warrant the reversal 
of the judgment; if unauthorised by the judgment, or defective, or not legally 
enforceable, its action may be arrested by some direct proceeding. —-Cioud v, 
Golightly’s adm’r . 

14, Where a writ of error is prosecuted by the defendants in a cause in chance- 


105 
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ry, a part of them cannot assign that for error which only affects their co.defend. 
I, I, GEE, We TIO: ons ccnsasadasocasnatascanaccing=sccsccnccansspenee 708 


15. J A Tand BF T sue out a writ of error, and enter into bond with surety for 
its successful prosecution; in the Supreme Court the writ of error is emended 
by striking out the name of B F T,so as to make it conform to the judgment of 
the circuit court, which isagainst J A Talone: Held, that the Supreme Court 
could render no judgment against the surety upon his bond, as B F T, one of his 
principals, had ceased to be a party to the cause, by order of the court. Whether 
a recovery could be had against the surety upon his bond asa common law ob- 
ligation, quere ?.. Tarver v. NGNce. .......0..sseeeseesssenceneeseeeeteceeeeseneenes 712 

See Mandamus, 11. 

See Amendment, 1. 

See Right of Property—trial of, 6. 

See Garnishee,.12. 


See Criminal Cases and Proceedings in, 14, 17. 
See Election, 4. 


ESTOPPEL. 


1, Not only estoppels, technically so called, but estoppels in pais, operate both 
for and against crporations.—Selma and Tennessee Rais Road Company v. 


es estnticenccins.sinenissstnadipciisines sinha diapaigaanbeanbansicanlinnnsivaiennnnsatten sions 787 
EVIDENCE, 


1. In a contest between a creditor and one claiming by deed from the debtor, the 
consideration is not proved by the recital in the deed, but must be shown by 
extrinsic evidence.—Tke Branch Bank at Decatur v. Kinsey.......0....00000+ 9 

2. It is not sufficient to establish the interest of a witness, toshow that he had told 
a third person, that one half of the debt for the recovery of which the action 
was brought, was coming to him (witness) and under his control; such proof 
does not exclude the inference that his right to receive the money and control 
the suit, was not as an attorney or agent.—Densler, ex’r &-c. v. Edwards, use, 
i i recccisesinnsatenccenpsncmecestinnninsessainnssssnilanlisbbsicanintiioiimmayeigniesemdansiin 31 

3. Evidence that the defendants kept a smal] grog shop, about which negroes re- 
sorted, with other circumstances conducing to show that an unlawful traffic 
was carried on by them with slaves, by receiving from them stolen goods, is not 
proper to go to the jury, to prove that the defendants, and other persons with 
their permission, incited the slave of the plaintiff to steal, or employed him as 
an instrument in their unlawful traffic, without further proof, in some way con- 
necting the slave of the plaintiff with these unlawful acts—Rasco ¢- Brantley 
De TI Rasncccenesvcccerscarcscncnnses eeneecesesceensevcecceseetsescerseecsscssconeceeeaeses 38 

4. The declarations of a nominal plaintiff made before he had parted with his in- 
terest in the note, the foundation of the action, are admissible evidence; and 
where there is no proof of the time when another person became the beneficial 
proprietor of the note. declarations made at any time before suit brought will be 
received.—Sally, use, G-c. v. Gooden..........0s00005 Kcbsatnacsantaiiwaeasiocwseeen . 78 
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5. When plaintiffs introduce a record showing payment under a decree made at a 
certain time, it is not competent for them to dispute the conclusiveness of the 
record as to the time.—Eckford v. Wood, et all....cc..cccccccceese Sihackeasensnsan 136 

6. The defendant called for an account of salcs of his cotton, which was in the 
plaintiff’s possession, and upon its being produced, offered it as evidence for the 
single purpose of showinz when the sale was made: Held, that the use of the 
paper by the defendant, was an admission of its genuineness, and made it ad- 
missible for the plaintiff to prove the facts shown by it—Young v. The Bank 
of the State of Alabam2............0.cccceceqeee am P es rot ook ne BER PRE sy 2 .179 

7. In a suit against a surety, the principal is not a competent witness, unless re. 
leased from the payment of costs.—Richards and others v. Griffin......... 196 

8. When the borrower, is offered as a witness, to prove usury, he is in the first in. 
stance offered to the court with a statement of what he will prove, that the cred- 
itor may, if he thinks proper, deny it. When, therefore, the record shows that 
the borrower was offered as a witness, generally, it must be presumed that he 
was offered as a witness to the iain and not to prove the fact of usury specially. 
| Bape eanpape ee Meetaign s sinh shad adeanbisieaad amnaeipdicntegwonease ut evaesepaaseaaaueesaeie 196 

9. Areceipt acknowledzinz the payment of money, is open to explanation by pa- 
rol proof, showing that the money, either from mistake, misrepresentation, or 
from some other cause, was not in fact paid —Saunders vy. Hendriz........ 224 

10. An acknowledgment in the body of a deed, that the consideration money was 
paid, is considered as a receipt for money merely, and open to explanation by 
parol proof as any other receipt for moncy.—ID............eceeeeereereneeees eavaean 224 

11. When a receipt on the back of a note is so unintelligible, that it is doubtful 
whether it acknowledged the payment of one hundred or one thousand dollars, 
it is void for eee and parol proof is admissible to show the sum actually 
PUB TB. csisnsssvcrosesecsscsnecdsgresnacncenseneesssidiccietoassinintnmacsannsessions 224 

12. It will not be inferred in the ahsence of proof, that where one person pays a 
debt for another, that he acts as the agent of the debtor, and advances his own 
money for him.—Stephens v. Brodnax G- Newton...........cecscecssseseaseeees 259 

13. Where there is conflicting evidence upon a point, no matter how strongly it 

inclines to a certain conclusion, the court should refer it to the jury to determine 
leah ltt 6. TON as vc ccc csenccctedscicnrscsteniaussnnmesion 304 
14. Upon an issue to a plea that a note was given without any consideration, the 
note is prima facie evidence of a consideration —Parkman ¢ Stringfellow v. 


15. A memorandum shown to have been made by the father of a child, of the time 
of its birth, would, after his death, be evidence of the date of its birth, as a de. 
claration ante litem motam; but not if the father were living and able to testify. 
RR is Bests iid vests sient sisvicatesoninmemnenntadiennieonatennennnten 357 

16. Wherein an action of trespass quare clausum fregit, the plaintiffs to show their 

right to maintain the action in their joint names, introduced a deed by which 

one conveyed to the other, an interest in the land on which the trespass was 
committed, and offered to prove its execution by proof of the genuineness of 
the signatures: Held, that as the defendant was neither a party or privy tothe 
deed, it was necessary to prove that the deed was executed when it bore date» 
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or at least that it existed at the time of the commission of the alleged trespass. 
F. R.and G. Baker vy. Blackburn 

17. Where an attorney at law acknowledges in writing, that he has received a 
promissory note for collection, the rule of law which forbids that verbal evidence 
shall ‘not be admitted to contradict a writing, will not prevent a creditor of the 
holder of the note, from proving by the attorney, that he was directed to pay it to 
him when collected.—Echols v. Exum 

18. A party who sets up a title must furnish the evidence necessary to support it; 
and if the validity of a deed depends on an act in pais, the party claiming un. 
der it, is bound to prove the performance of that act —Pope & Hamner v. Hea- 
NN. renedkonne HC naeiaseeien tied anbem tiene yebecoimnsts Gisaciainauniacnnnweamal 433 

19. Proof of the hand writing of the justice who took the affidavit and issued the 
warrant to arrest the plaintiff, at the instance of the defendant, will be sufficient 
evidence, prima facie, of the authority under which the arrest was made.—Stur. 
INE i GIO sins ssncnvacsenamicnents iacricntahsiatliacatiashadsigtaihina hascceeeelsietceeeieil -435 

20. A search of half an hour by a lawyer in his office for a paper which was 
there three days before, without ‘nding it, will raise a® presumption of its loss, 
and authorize secondary evidence of its contents, especially in a case where no 


doubt could exist as to its contents. Nor in the absence of proof indicating 


that it might be found elsewhere, would it be necessary to search elsewhere ag 


. In a proceeding against a somanite and his sureties by notice, to recover mo. 
ney collected by the former on execution, the plaintiff is not entitled to reco- 
ver, upon proof that a constable had_levied an attachment‘ in his favor, and 
that the defendant therein had placed in the constable’s "hands, money, or pro. 
perty, to indemnify him for a liability incurred by the failure to take a replevy- 
ing, or bail bond. Perhaps an action would lie in such case for a breach‘of official 
duty.—Johnson et al. v. J.& B. PF. Petty. diacaersseuee 

22. Payment of drafts, or checks, and in some cases, payment “sf inbgments or 
executions, may be proved by parol evidence, without producing such written or 
record evidence, or accounting for its absence—the necessity of producing such 
evidence, exists when the deed, agreement, &c., form part of the issue, or be- 
come material to the issue.—Planters’ and Merchants’ Bank of Mobile v. Bor. 

. 531 

23. A written acknowledgment by an acting executor, that a claim was presented 
within the time required by law, is evidence of the fact of presentment; and the 
subsequent resignation of the executor, will not impair its value as evidence, 
and make it necessary to call the executor as a_witness.—Starke & Moore v. 
Keenan’s ex'r8...... 0000000000 ace haa schledsanhae Sn Ee TER eee 590 

24. -\hether the declarations of one as to the ownership of pen of which he 
has the possession, cannot be given in evidence—quere.—Gary, et als. v. Frost 
& Dickenson...... ds eeanemcaiea Sistah wacogsh ada Actas scncieihansenlaia diate . 636 

25. Where a witness testifies positively, that he was called on to attest a contract 
between the parties, his evidence should outweigh the testimony of many wit, 
nesses, who state collateral facts and circumstances which are inconclusive and 
at most only persuasive.— Tudd y. Hardie, et dl..........cccsceeserseseeseceeeeee 698 
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26. Where it is doubtful from the proof, whether personal property was sold, or 


mortgaged, the evidence that the sum advanced was greatly below its value, 
would be entitled to much weight.... 

27. Semble; where the burthen of proving the feirness of a sale made by a sheriff, 
is thrown upon a defendant, he may inquire whether the property did not sell 
for as much as such property usually brought at sheriff’s sale— Wyatt v. Clep- 


28. The fact whether a party was embarrassed, where it is a direct and material 
inquiry in the cause, cannot be proved by common reputation; but if his embar- 
rassment is shown, by proper evidence, it seems that common reputation is ad- 
missible, to bring home a knowledge of the fact to one who resides near him, 
or who is acquainted with the state of his affairs—T'he Branch Bank at Mont. 
gomery v. Parker 

29. Where writings are not so ancient that they cannot be proved by living witness. 
es, it is not allowable to prove the hand-writing of a party, by a mere compari- 
son of the disputed paper with a writing admitted, or proved to be genuine. But 
when in the course of the trial, such evidence is admitted at the instance of the 
State, the error may be cured, by the court instructing the jury that the evi- 
dence wasillegal, and should not be regarded by them.— The State v. Givans 747 

30. A paper which is copied into an indictment for forgery, but touching which 
there is no allegation, and which can have no influence in determining, whether 
the defendant is guilty in respect to the forgery charged, is irrelevant to the is- 
sue, and cannot, upon proof that the defendant admitted its genuineness, be laid 
before the jury, that by a comparison with it of the note alleged to be forged, 
they may say, whether they were both written by the same hand....Zb....... 747 

31. Where no evidence is adduced to show that the defendant is guilty of the for. 
gery of anote, as charged, it is not allowable for the jury to compare the note 
with a paper admitted to be written by the defendant, and if satisfied of the 
sameness of the hand-writing, to convict him of the offence....Ib 

32. The claimant of property to make out his title, offered in evidence a mort- 
gage, which hud become absolute ; he also adduced his own affidavit, admitted 
by the consent of the plaintiff, stating that R M, was asubscribing witness, to 
a conveyance of the property in question, made by the defendant in execution 
to the claimants. The mortgage produced was attested by R M; Held, that 
the mortgage was prima facie the conveyance to which the affidavit referred ; 
and if the affidavit was insufficient to identify it, evidence was admissible to 
show, that R M, who is named in the affidavit, is the same who attested the 
mortgage, and that but one mortgage was executed to the claimant.— The Plan- 
ters’ and Merchants’ Bank of Mobile v. Willis & Co 

33. A witness may testify that a sum of money was paid in a draft on a foreign 
bank by a third person to one of the partiesin the cause, although the draft was 
not produced at the trial—the positive knowledge of the- witness and the pre- 
sumption that the draft has been taken up by the bank, are sufficient reasons 
for dispensing with its productuion.... Jb... Reeree ooo 08 

34. Where a witness states that he penal satigaates for ennthit, cade the author- 
ity of a letter from the latter, he cannot be permitted to give parol evidence of the 
contents of the letter, until he has satisfactorily accounted for its absence.Jb. 771 
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35. A surcty of the claimant of property in a bond given for the trial of the right, 
cannot refuse to give evidence for the plaintiff in execution, on the ground of his 
suretyship.... 

See Praciice 3. 

Principal and Ageat, 1. 
Bank, 7. 

Pleading, 9. 

Sheriff and Surcties, 12, 13. 


Contract, 7. 


EXCEPTIONS, BILL OF 


1. Where the points presented by the bill of exceptions are reserved at the trial, 
but the bill itselfis not drawn up and sealed until six months thereafter, the ap. 


pellate court, notwithstanding the delay in perfecting the bill, will consider it 
as a part of the record; and this, although no note of the point was made by 
the judge when the exception was taken.—Pool v. The Cahawba and Marion 


Rail Riad Company 

2. Where it is stated in a bill of exceptions that a charge was prayed upon certain 
evidence, it will not be intended, in order to legalize the charge, that other evi- 
dence was adduced.—Siephans v. Brodnax & Newton 

3. When a bill of exceptions is allowed in a criminal case, the facts embodied in 
it become a part of the record; and if a writ of error is allowed, it brings up the 
entire record, and error may be assigned on any part of it. .. Te State v. Jones. 


EXECUTIONS, WRIT OF 


1. Where different creditors claim a priority of lien for their respective executions, 
and one of them moves against the sheriff and his sureties, so as to coerce an 
appropriation of the money to the satisfaction of his fi. fa. although the other 
creditor may have the prior lien, yet the party submitting the motion is entitled 
to a judgment for the excess of money in the sheriff’s hands. But, if the plain- 
tiff in such case, have returned the facts specially to the court, and asked its di- 
rection thereupon, he will be relieved from the payment of damages and interest. 
Wood yv. Gary, et al 

2. A writ of ficri facias being returnable to the first Monday in April, the direc- 
tion of the plaintiff to the sheriff on the 25th March preceding, to return it, will not 
render it dormant, or impair its lien, us it respects an execution of a junior judg- 
ment creditor subsequently issued, unless such return was made when the exe 
cution might have been satisfied and with interest to favor the defendant in exe- 
cution—Jb ‘ 

3. An alias issued upon the judgment in such a case, will continue the lien of the 
first execution, if there hs not been a lapse of an entire term intervening, and 
overreach an execution issued on a junior judgment before such alias, if the 
alias comes to the sheriff’s hands before a sale of property under the junior exe, 
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4, When personal property of the cefendant in execution is brought into the coun- 
ty after executions of cifferent judgment creditors have ecme to the sleiiff’s 
hands against such defendant, the eldest judgment creditor who has preserved 
his lien will have the prior right... J 


5. A levy on goods and seizure by the sheriff, is no satisfaction of the execution, if 


the goods are restored to the defendant upon the execution of a delivery bond. 
Crawford vy. The Bani: of Mobile 

6. Where the defendant in exccution, after the seme has been levied on personal 
property of sufficient value to satify it, assents to the assignment of the judg. 
ment to a third person, it may be inferred that all further proceedings under the 
levy were suspended, and that the property was returned to the defendant’s pos. 
session, if it had been removed; in fact it may be questioned whether the de- 
fendant’s assent would not cstop him from insisting upon the discharge of the 
judgment by any thing done by the sheriff previous to its assignment, and im- 
pose on him the necessity of re-possessing himself of the property levied on. 
Haden, et al v. Walker 

7. When a judgment has been assigned, the assignee may suc an execution there- 
on in the name of the plaintiff, and indcpendently of his control-...Ib.......... 86 

8. Where the sheriff returns an exccution tlius, “the defendanfs in this case have 
settled with plaintiff’s attorney, as per order of same—costs and commissions 
paid to sheriff,” a subsequent execution cannot issue without the authority of the 
a | Aer 

9. Quere—Is it competent for the sheriff to indorse a return upon an execution in 
any other form than the statute prescribes? .Zb..........csssccessecsesseeees er 

10. Where the points presented by the bill of exceptions are reserved at the trial, but 
the bill itself is not drawn up andsealed until six months thereafter, the appellate 
court notwithstanding the delay in perfecting the bill, will consider it as a part 
of the record: and this, although no note of the point was made by the judge 
when the exception wasiaken...Poolv. The Cahawba and Marion Rail Road 
Company 

11. No execution can issue on a decree of the county court, rendered in favor of 
“‘ the legatecs of Philip Joseph,” nor can a writ of error be prosecuted against 
them by that appellation, it not appearing in the record who the legatees of Philip 
Joseph are—Joseph, adm’r v. The legatees of Joseph....ceccceceeseeeees eee 280 

12. A direction by the plaintiff to the sheriff, not to levy several executions which 
had successively issued, wil] not render a subsequent execution upon which no 
such direction had been given, dormant, as against creditors of the defendant, 
claiming under a deed of trust, made after the last execution came to the she- 
riff’s hands.—Branch Bank at Huntsville v. Robinson, sheriff 

13, It is competent for a party, at whose suit civil process issues, to suspend its 
energy, by directing the sheriff not to execute it; and where the sheriff is in- 
structed not tolevya fi. fa. until further orders, or to hold it merely to bind 
the debtor’s property, in neither case, can the officer claim fees for the disobe. 
dicnce of instructions.—— The Owitchee Co. v Hope & Co. 

14. A motion to the court to adjudge to the sheriff, costs upon an alleged levy ofa 
writ of fi. fa. even if grantable under the facts of the case, should be preceded 
by a notice to the defendant in execution; and an order made in such case, will 








840 INDEX. 





be considered as so far void, that the court making it, may quash an execution 
BOONOS CeTUN..... FB... ccccecseessccesssssesess : paseabalsddwecdonsc. aa 

15. Where an execution is cepted upon a petition filed i in vacation, it is not 
necessary for the defendant in execution to move the court to quash it; the pe. 
tition itself, is a motion to that effect, and may be so considered even where a 
supersedeas has improvidently issued... Ib 

See Siatutes, 8. 

See Lien, 6. 

See Mortgagor and Morigagce, 4, 7. 

See Bankrupt, 3. 


EXECUTORS AND ADMINISTRATORS. 

1. The statute of non-claim [Dig. 153, § 6] creates a complete bar, by the omis. 
sion to exhibit the demand to the administrator within eighteen months, in all 
cases not excepted by the statute, whether the administratur does or does not 
make publication, as required by another section of the same act; [Dig. 180, § 
12] and therefore a replication to a plea of plene administravit is bad, when it 
offers an issue upon the fact of advertising.... Thrash vy. Sumwalt............. 14 

2. Where onc takes possession of goods left by a deceased person, under a claim 
which is colorable and fair, he is not liable as an executor de son tort....Ib.. 31 

3. A person who is in possession of goods, after the donor or grantor’s death, under 
a fraudulent deed of gift or other conveyance, in respect to such goods, he is 
chargeable as an executor de son tort.—ZIb... Seanceod sac deceinnnisbadesi ae 

4. Where a person takes possession of the ennai of a yee pays in one State, un- 
der circumstances which would there render him liable as an executor de son 
tort, and removes it, or scllsit, and removes without accounting for the moncy, 
he may be sued in that character wherever he is found, even in another jurisdic 
tion.... 

5. Wherea judgment is obtained against an administratrix in a suit where she is 
the plaintiff, (under our statute ofset-off; Aik. Dig. 181, § 174,) upon the certi- 
ficate of the jury, that the plaintiff is indebted to the defendant, and she is after- 
wards sued on a devastavit, such judgment raises no presumption of assets in her 
hands.— Quigley v. Campbell §- Cleaveland... er eipvitinniacasnubied. Cae 

6. Although a statute allows an execution to be iecand antes the sureties upon an 
administration bond, upon the return of “ no property” to one issued against the 
administrator upon a decree of the Orphans’ court, yet it is erroneous for that 
court to render a judgment against such sureties without suit. The execution 
does not conclude the parties, and they have the right to test the legal sufficien- 
cy of the bond, but the manner of so doing is not yet clearly settled.---Clarke v. 
West, et al 117 

7. The consequence of asmpent of insolvency, is to make the administrator of the 
estate the actor in the proceedings: the effect of it is to discharge him from the 
suits of the creditors who are then entitled to have the assets divided amongst 
them. The administrator is therefore bound to take notice of al] the subsequent 
proceedings by the court in the settlement of the estate, and no notiee to him of 
the time of settlement is necessary. Creditors are properly notified by publica- 
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tion in some newspaper for forty days, and the place is the court-house where 
the settlement is made by the judge, and need not be stated in the notice. . Jb. 117 

8. On the final settlement ofan insolvent estate, it is the province of the judge to 
determine for what the administrator is chargeable, and if an improper charge is 
made, or he is held to account for assets not connected with the administration, 
or reduced into money, the question must be raised by an exception, and can 
appear in no other manner.— Jb ; 

9. When a judgment is rendered against an administrator, upon a final settlement 
of an estate, reported insolvent, in favor of several creditors, all of them must 
be made parties to the writ of error sued out by the administrator, to revise the 
final decree.—JIb 

10. Where an administratrix made a formal division of property of which she is 
possessed in that character, without any legal warrant therefor, and received 
nothing as an equivalent, he may successfully defend an action brought for its 
recovery by one to whom she has assigne] a share—Dearman v. Radcliffe. 


11. The entry of record in the Orphans’ court, that administration of an estate has 
~ been granted, is conclusive to shew that all the pre-requisites of the law have been 
complied with. In a suit therefore, against an administrator, he will not be 
permitted to contradict the record of the grant of administration to him, by 
proving that the bond required by law, was not executed until afterwards, and 
that the official oath was not then administered—Eslava y. Elliott, adm’z. 


12. When an executor, administrator or guardian, wishes his account scttled, he 
must first present it to the judge of the Orphans’ court, with his vouchers; it 
must then be examined, or audited, and stated for allowance: forty days notice 
of the term, at which it will be reported for allowance, must then be given, that 
all persons interested may examine the account thus stated, and be prepared to 
contest it—Robinson and Wife, et als. v. Steele, adm’r, &c 

13. Those pre-requisites, to a settlement of such accounts, must appear, by the re- 
cord, to have been complied with....Z 

14. The general rule which requiresa plaintiff in an action ex contractu against 
several, to show the liability of all the defendants, to entitle him to a judgment 
against a less number, dues not apply where the defendants are sued as execu- 
tors or administrators, upon a contract made with their testator or intestate; in 
such case, the plaintiff is entitled toa judgment against such of the defendants 
as may be shown to sustain the character in relation to the estate of the deceas. 
ed, in which they are charged.—Gray’s adm’rs v. E. J. G H. White........ 490 

15. A scire facias against the heir, to subject lands descended to him, to the pay- 
ment of a judgment obtained against the ancestor, must be sucd out in confor. 
mity with the statute of this State, and therefore the executor or administrator 
must be a party. —Fitzpatrick, et als. v. B. W. Edgar 

16. A written acknowledgment by an acting exeeutor, that a claim was presented 
within the time required by law, is evidence of the fact of presentment; and the 
subsequent resignation of the executor, will not impair its value as evidence, 


106 
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and make it necessary to call the executor as a witness.—Starke & Moore v. 
OTE ET ETL LA TENET Te RTT TOH ae eI PS 590 
17. It is not necessary that a foreign executor or administrator suing in our courts, 
should negative by his declaration, that the deceased had a known place of resi- 
dence in this State, at the time of his death, or that his estate within the same 
had been committed toa domestic representative. Jt seems, that if the execu: 
tor or administrator appointed abroad, is not authorised to maintain an action 
here, the ground of disability should be pleaded in abatement.—Cloud y. Go. 
OR vaincsictnesssinsenaividenenginsdadsebsneticshasalaneicenneseseiintetinclosespuea 654 
18. The court in which the foreign executor or administrator sues, may of its own 
motion require the production of the letters testamentary, &c.; and should, 
where its production is insisted on by the defendant, require it before judgment. 
But the omission of the record to show whether such a requisition had been 
made or insisted on, is not an error affecting the regularity of the proceedings. 
qb ..... ics adh ase ac aise cap tac calpain acai ielsina cag hela tag a ecei 654 
See Trust and Trustec, 10, 11, 12 , 


FORTHCOMING BOND. 


1, The damages of six per cent. authorised to be imposed when an injunetion 
is obtained for delay, cannot be allowed by the chancellor, unless the facts sta. 
ted in the bill are shown to be untrue, or evasive, and cannot therefore be al- 
lowed when the bill is dismissed for the want of equity... stantial v. The 


Bank of Mobile-...........4- w . 55 
2. The giving of a fortheoming bond i is not a waiver or of any ny irregularity in n the ex. 
ecution..-. Van Cleave v. Haworth,...-....ecsesceeerseseereeenaeeeceeeees ..188 


3. The lien of an execution creditor upon viteeaaieill estate of his de Sie when 
it has once attached, by the execution coming into the hands of the proper offi. 
cer, is not divested, as between the debtor and his personal representatives and 
the creditor, by the taking and forfeiture of a forthcoming bond ; but the exe- 
cution issued thereon against the principal and surety, continues the lien of 
the first execution, although it is issued after the death of the principal obligor. 
Copertonv. Martin. = = = == = = = =§«_—«=_—=——_—_ ena tccreseccereccccreses 217 

4. The forthcoming bond described a fieri facias as having issued against the 
goods, &c. of J L, requiring to be made for debt, damages, and costs $2743; 
the fi. fa. issued against the goods, &c. of JL, W H C, LJ M,andAJ§, re. 
quiring to be the sum of $2492 50.100: Held, that the bond did not eonform 
tothe execution, and that the same should be quashed....Lunsford, et al. v. 
Richardson  O’ Nedl.-....---..+0++-s0esssscrssceorscesssssssenscceasensseneeeeees 618 


See Lien, 6. 


FRAUD. 


1. A purchase by an administrator of one of the distributees, shortly afier he came 
of age, of all his interest in his father’s estate, the administrator having ren- 
dered no inventory of the estate, or stated an account, and the purchase being 
made ata grossly jnadequate price, considered fraudulent and voidable at the 
election of the distributee, if application had been made for that purpose within 
a reasonable time afterwards, or within a reasonable time after obtaining know- 
ledge of the fraud.—Johneon v Johnsons... cs... cceccerseccececseerseesasseeeuseeees 90 
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9, After the lapse of eleven years from the making of such a contract, a 
court of equity will not lend its aid to rescind it, and compel the administra- 
tor to account: the distributee having, when the contract was made, or soon 
afterwards, knowledge of circumstances sufficient to put himon enquiry, and 
six years afterwards being affected with the notice of the fraud..../b. 91 

3. Notwithstanding a fraud may have been committed, the bar, from lapse of time 
will be effectual, unless a suit is prosecuted within a reasonable time after the 
discovery of the fraud; and it is not true, at least in equity, that time does not 
commence running until after the discovery of the fraud.--[b.----+++-+00ss+erreeee 91 

4, An allegation in a bill, that the complainant was not advised, until long after 
the settlement was inade, that a f-aud had been practiced on him, is too vague 
and uncertain. ‘The time when he acquired such knowledge should have been 
MANO ID Sons scscsgenscececscesscsccccsctsscscnesscerscsecrsdesecveestocesseSesseseesseune 91 

5. Although a transfer of property made to delay, &c. creditors, is void as against 
the latter, it is valid as to the grantor, his heirs and distributees; and they can 
not recover it of the representatives of the grantee.---Dearman v. Radcliffe. 192 

6. When the plamtiff, in an action of detinue, makes title to the chattel sued for 
under a bill of sale, from a former owner, it is not competent for the defendant 
to show fraud in acquiring this title, if he has no connexion with it.---Dunklin 


Ws PR OE GES. osc cacnesnissvasceiasidivoasdbiscacuasticdiiedpmasammnsecenaseaeiae 199 
7. It is otherwise, if he shows he is the agent of the former owner, and detains 
the eliattel by his direction. —-Lb...........eccceeerseeeesseceenseceeneeseeesereaseenns 199 


8. A deed of trust, conveying land, slaves, mules, plantation tools, &c., alsu corn, 
fodder and bacon, giving to the trustee the management of the plantation 
during the current year, and devoting the proceeds thereof to the"payment of 
the debts to secure which the deed was made, is not fraudulent per se.-.-Ravi- 
REY BO PIUR IG ais vniticcscccscnsnirccctspinanaesssiiarmeginedtecsinnssmaiene .297 

9. The possession of the grantor, when consistent with the deed, is not a badge of 
fraud: after default, and when the property is liable to sale, such an inference 
will arise, but will be open to explanation.---[b.----+-+++++ecseesereereeeesneaeee ees 297 

10. After a sale of the trust property, and purchase thereof, bona fide by the 
cestuis que trust, it is not a badge of fraud that they permit the grant. 
o:s, who were their parents, to remain on the land.--[b, «++++-++++ee++00e 297 

11. Where a creditor receives of his debtor, a note which a third person gave to 
the latter on the purchase of goods, if the creditor was cognizant of the consi- 
deration of the note, when he became its proprietor, or retained it as his own, 
after he acquired such knowledge ; in neither case, will he be allowed to show 
that the sale of the goods was fraudulent, with the view of subjecting them to 
the payment of his debt.-..Butler ¢ Alford v. O’Brien, surv. partner...... 316 

12. A conveyance by a father-in-law to a son-in-law, of one-half a Jot for the con 
sideration, as expressed in the deed, of twenjy-nine hondred and twenty-five 
dollars, bu: the true consideration, the note of a third person, then past due, 
Which was transferred by delivery inerely, and has never been collected, the 
deed being made two days before the execution of a deed of assignment 
of the property of the father-in-law to the son-in-law, as trustee, and with 
a knowledge of his insolvency --held, fraudulent and void as to ercditors. 
—Cummings & Cooper v. McCullough, administratrix...csssese sonic 

13, Where a deed conyeyed to a trustee, all the real and personal property, choses 

in action, &c. of the grantor, in general terms, and without any description or 

schedule, except three slaves described by name, for the payment of creditors, 
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to some of whom a preference is given, but only one specified by name, and no 
list of their names or of the amounts due them, nor any provision for the cred.. 
tors to become parties to the deed, or notice to be given them, and no notice 
in fact given.--held, that although neither of these facts singly, or even all taken 
together, might be conclusive evidence of fraud, that they raise the presumption 
of fraud, subject to explanation by the other facts attending the transaction... 
IDE Aniniindkirnnceinnncihenaminnnneshtaeianatehbiisatadinanipienbislbimaeiiyeamehisiaietniins 324 
14. The retaining possession by the grantor, of a portion of the trust property 
for more than than three years, is a badge of fraud, which is not explained 
by an alleged contract of hiring, set up in the answer, the terms and coun. 
ditions of which are not given, and nothing appearing to have been re- 
ceived; nor is it a sufficient excuse for failing to sell the property, that it 
was reserved from sale that it might appreciate in value, a portion of the 
property, being slaves of from near forty to seventy years of age.---Jb...... 324 
15, Where a sale of personal property is absolute, and possession remains with 
the vendor, and there is no proof of circumstances to explain why possession 
did not accompany and follow the sale, the vendor being insolvent, in legal 
contemplation, the evidence of fraud is conclusive.-.-Planters’ and Merchants’ 
Bank Of Mobile v. Borland, ..-.....s..0sceccssecssececcereeecssecseereseeucerecteeses 531 
16. The concealment, or non-disclosure of facts, to amount to a fraud, must be 
of those facts and circumstances, which one party is under some legal or moral 
obligation to communicate to the other; and which the latter has a right, not 
merely in foro conscientie, but juris et de jure to know..--Van Arsdale ¢ 
Bae I riscinesins <inthinks shennenienen nasbbssamnceihhinsobionenmennsihbienbihenneitnbh 596 
17. An omission to communicate, or a concealment of facte, i in such cases, should 
be attended by some evidence of trust or confidence, reposed by one party in 
the other, to constitute a fraud.m—I[b..........eccceecccceececerenceteaeeaseeeeneres ..096 


See Deed and Registration of, 9 


FRAUDS—STATUTE OF. 

1. The statute of frauds declares that every gift, conveyance, &c. of lands, &c. to 
delay, hinder, &c., creditors, or to defraud purchasers, shall be ** utterly void ;” 
and a subsequent bona fide purchaser may impeach such conveyance, and show 
its invatidity, as well at law, as in equity.---Carter v. Castleberry.....s000« 277 


GAMING. 

1 .The loscr of notes at gaming, may file his bill in equity to restrain their transfer, 
and the prosecution of suits upon them; and this, whether the loser indorsed them 
or passed them by delivery merely, or whether they remain in the hands of the 
winner, or have been transferred to a third person, with notice of the cireum- 
stances under which the wianer acquired them..--Barker, et al. v. Callihan. 708 


GARNISHEE. 

1. When the stockholder of a corporation is garnisheed as a debtor of the company 
and answers that he has paid all the calls made by the President and Directors 
of the company upon him, he cannot be made responsible upon the residue of 
his stock, upon which no calls have been made, upon the general law of garnish- 
ae ngham v. Rushing...........cesecesereeeereceeesecnersenenennnenenaeneees 403 
. A garnishee who answers that he is indebted to the defendant in execution, 
cannot be discharged on the ground that he has a claim, as administrator of 
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another person, fora larger amount. Such a claim isin the nature of a set-off, 


and, not being due in the same right, cannot be allowed as such—JLegal Re- 
presentatives of Tiiomas, deceased, v. Hopper, garnishec, §-C.....+0.000+ .--. 442 
3. A summons of garnishment is not in the nature of an equitable proceeding, but 
a legal remedy, and to be so treated...Ib.........eeseeeeereeeeenes shaticaviantaas . 442 
4, A garnishee cannot plead in bar of a recovery, in a suit brought against him 
by the assignee of a promissory note, that judgment nist has been rendered 
against him as the debtor of the payee, and that he has paid the same—there 
not appearing to have been any sci. fa. issued, or served on him, nor any final 
judgment against him.—Johns and Cole v. Field ...........csccceeseeeenseees . 484 
5. When a garnishee discharges a judgment rendered against him, if the creditor 
should afterwards attempt to enforce the collection of the original debt by exe- 
cution, the court out of which it issued, would on motion, direct satisfaction of 
the judgment, so far as it was discharged by the payment of the judgment ren. 
dered against the garnishec; and therefore, a bill in chancery would not lie for 
that purpose, unless other facts were alleged, which would give the court of 
Chandler vy. Faulkner and Faulkner..........+: nas: 


6. Semble; Where a plaintiff in attachment moves for judgment upon the written 


chancery jurisdiction. 





answer filed by a garnishee, it will be inferred that he accepted the answer, and 
waived an examination in open court.— Leigh v. Smith..........ccccccesseees . 583 
7. Although a garnishee is required to appear, within the first four days of the 


judgment can be rendered against him upon the answer, before the plaintiff has 
recovered a judgment against the defendant in attachment... Jb...... ae «sete 
8. Where a garnishee has appcared and admitted in writing, that he is indebted to 
the defendant in attachinent, it is more regular to render a judgment against the 
defendant and garnishee at the same term; but if it has been entered against 
the defendant only, it iscompetent for the court, at a subsequent term to render 
judgment against the garnishee; and this, although he has not been notified 
since the cause was disposed of as to the defendant, that a judgment would be 
Sean Sat rent Di iai Bn oi nis Sasi cin supe spinon sw etna peiceaaeaeaeenmesatad ++ 083 
9. E G, a garnishee answered, that S G was indebted to A S, in the sum of 
$5,000, and to secure its payment, conveyed to him a house and lot by way of 
mortgage; afterwards the same property was sold under a fieri facias against 
the estate of SG, and A'S became the purchaser; subsequently, A S sold it at 
public auction, and E G bid it off at $10,005—having first agreed with A S, 
that upon the paymentto AS, of the sum of $6,000, the amonnt due him on 
the mortgage and the sum advanced on the purchase under execution, the latter 
should relinquish to him the residue of the sum at which the property was bid 
off, remarking that he, E G, andS G might do as he pleased with it: Held, 
that the answer of the garnishee did not show such an indebtedness to S G as 
authorized the court to render a judgment against him; that if S G had an inter. 
est in the property, either as mortgagee or by contract with Saltmash, he could 
not relinquish it without consideration to E G, so as to defeat his creditors, but 
himself or his creditors must assert that right in equity—Perine and Crocheron 
re avid icbnts vido scence oramaeamana ieee pinaions TT 
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10. B was summoned asa garnishee alleced to be the debtor of H, against whom 
R had recovered a judgment; B answered that he was indebted to H in the sum 
of eight hundred dollars, from one to two hundred of which was dischargeable 
in saddlery: Held, that the plaintiff was not entitled to an unconditional judg. 
ment against the garnishee for cight hundred dollars. Quere: could the court 
have delayed proccedings to afford the garnishee an opportunity to deliver the 
saddlery according to his contract: or could the entire debt have been condemed 
with the reservation of B’s righ: to deliver the saddlery to the sheriff, and pro 
tanto discharge the judgment.— Blair v. Rhodes. . oi... cccececeeeeeceenseseeeees 648 

11. An affidavit made for the purpose of obtaining a garnishment: consequent upon 
a judgment, will not be regarded on error as conclusive that there was a judg. 
ment, against the creditor of the garnishee; the existence of such judgment must 
be shown by the record of the suit against the original parties; or by its recital 
in the judgment rendered against the garnishee... Lb............s0seeeseeeseees 648 

See Practice at Law, 19. 


GIFT. 


]. A having a judgment against J for twenty-seven hundred dollars, obtained in 
anaction of slander, agreed with J that if he would pay him seven hundred 
dollars to defray his expenses and pay the costs, and one would convey to one 
JL property sufficient to discharge the residue of the judgment in trust for the 
separate use of the wife and children of J, and J accordingly made the con. 
veyance: Held, that if the transaction was bona fide—if the jadgment was not 
collusive, and the conveyance, to the use of the wife and children of J, was not 
intended to secure to J, through the apparent ownership of his wife and chil. 
dren, the enjoyment of the property, that it was valid asa gift from A. That 
such an instrument, as it was for a valuable consideration, and absolute in its 
terms, was not required to be recorded either by the act of 1803, or by that of 
1828; and that the consent of A to the conveyanoe could be established by 
proof, Boloce the deed ~Eaearud ©. Tews, <<. 0occececsciocrcovaseccscccecess . 457 


GUARANTY. 


1, The indorsee of a promissory note sued the guarantor thereof, upon a gua- 
ranty made simultaneously therewith, by a person not a party tothe note, in 
the following words: “ For value received, I guarantee the payment of the 
within note, after legal course and process against the maker: S. Farley.” 
Held, that the action was maintainable ——Neal y. Smith....-.................568 


GUARDIAN AND WARD. 


1. An infant is not personally liable, even for necessaries, when they are sup- 
plied to her by a store keeper with the permission of her guardian, and charg- 
ed to him, although the credit given to the guardian may have been induced 
by the fact that the ward had an estate of her own, and with the expectation 
that the debt would be paid out of it. The%contract is personal to the guardi- 
an, and his liability cannot be shifted to the infant.—Simms v. Norris g Co. 42 

2. Contracts made between trustee and cestui que trust, or between guardianand 
ward, soon after ‘he latter comes of age, or one standing ia the relation of guar- 
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dian, are viewed with so much jealousy by courts of chaneery, that they are 
voidable by the latter, if within a reasonable time he seeks to avoid the contract. 
Such a contract can be supported only where the trustee or guardian, previous 
to the contract has made such a fol! and fair disclosure of all the facts or cireamé 
stances which have come to his knowledge as such, as to enable the other 
party to deal with him on equa! terms—--whether mere inadequacy would not 
be sufficient to set aside such a contract——Quere.—Johnson v. Johnson. 90 
3. The guardian of an idiot may sue at law, not only for the recovery of a debt, 
but in any case in which the guardians of infants may maintain a suit.... 
Pearwitete 6. Dearman, PUar Ci GMe oan caseisnsssiccsicancasadescnudvessnneds ee 
4, Where a guardian brings an action of trover, alleging that his ward, an ine 
fant, was possessed of the property, and lost the same, the declaration should 
be at the suit of the ward, by his guardian, instead of making the latter 
BN INN 65 Bc ins cncnccuhihvarececbiessmnbencenacsienmcioen bewadanasacaees v+e0e202 
See Orphans’ Court, 5. 


See Practice in Chancery, 11. 
HEIR AND DISTRIBUTLE. 


1. A scire facias against the heir, to subject lands descended to him, to the pays 
ment of a judgment obtained against the ancestor, must be sued out in confor. 
mity with the statute of this State. and therefore the executor or administrator 
must be a party.—Fitzpatrick, et als. v. Be Gg W. Edgar .ssssssssesseve 499 


HUSBAND AND WIFE. 


1. “* A covenant in a bond for title to land, that H W B, and M B, his wife, 
shall welland truly convey, and make a fee simple title to the land to the said 
M,” upon the payment of the purchase money-.-only bound the wife to relin. 
quish her dower, and did not bind her individually to make title to the lands ; 
nor was the surety to the bond bound for her acts, further than she was bound 
herself... King and Barnes, adm’rs v. Moseley..........++.00 eeepere eee 104060610 


See Contingent Remainder, 1. 
IDIOTS AND LUNATICS. 


1. The guardian of an idiot may suc at law, not only forthe recovery of a debt, 
but in any case in which the guardians of infants may maintain a stit.— 
Dearman v. Dearman, guardian, &c...... Sccnitalaenalhaiiaas oan taeda socsapnesasaeee 

2. It iscompetent for the chancellor to determine the question of lunacy, when 
raised upon the pleadings, without directing an issue for the purpose of informs 
ing his conscience in the matter.— Alexander, hy his guardian v Alexander. 517 

3. The guardian of a lunatic, who has a just pretence for suing, and has con. 
ducted himself fairly, is not chargeable with costs, althongh unsuccessful 
in the suit; and where he is charged with them, an appellate court will 
correct the decree on writ of crror, if some other substantiai ground of appeal 
be joined, and charge the estate of the lunatic with the entire costs.---Ib. 517 


INFANTS. 


1. Aninfant is not personally liable, even for necessaries, when they are supplied 
to her by a store-keeper with the permission of her guardian, and charged to him, 
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although the credit given tothe guardian may have been induced by the fact 
that the ward had an estate of her own, and with the expectation that the debt 
would he paid outofit. The contract is personal to the guardian, and his lia. 
bility cannot be shifted to the infant.--Simms v. Norris ¢ Co. * 42 
2. When infants who are defendants toa suit in chancery, reside out of the State, 
it is essential that the proceedings against them should conform to the statute 
providing the manner by which absent defendants shall be brought before the 
court; and the record must also show that their rights as infants have been sero- 
tinized, and if necessary, protected.— Erwin, adm. etal v Ferguson,etal. 158 


See Construction, 3. 


INSANITY. 

1. When the county judge impannels a jury to try the question of sanity, where 
a will is offered for probate, he has the power to set aside the verdict and to 
grant a new trial, if, in his opinion, the verdict ought not to be permitted to 
stand.... McElroy v. McElroy 

2. There is no middle ground between capacity and incapacity, to make either a 
contract or a will, and both, when assailed on the ground of insanity, stand 


on the same footing.—Jb. 

3. The mode of proving insanity is by showing a series of actions or declarations 
which evince an aberration of mind; and it is not, in general, proper to take 
the opinion of witnesses derived from knowing or hearing the facts deposed 
to. Whether there may not be exceptions to the general rule, arising out of 
sume peculiar relation or connexion of the witness (whose opinion is offered) 


to the supposes Junatic—Quere.—The State v. Brinyed....+++-0-ce-eeee 24 
4. Ifa person, after verdict, and before sentence, becomes insane, it is good cause 
for staying the scntence, but where the question of insanity has been passed on 
by the jury, a motion to the court to stay the sentence cannot be entertained. 


as idihckdetansdincacxeiuvandnts diss Aina edbanni aa Onteeecenucaiaien ase tienets res 
5. When tie prisoner’s guilt ix clear]; made out, if he relies on insanity as a de. 
fence, he must make it out to the satisfaction of the jury beyond a reasonable 
doubt, which is the rule laid down in the State v. Marler, [2 Ala. 43.]—Jb, 242 


INSOLVENT DEBTOR. 

1, An affidavit to hold to bail, which affirms that the defendant ‘* has fraudulent. 
ly conveyed, or is about fraudulently conveying his estate or effects,” is defec- 
tive under the act of 1839 * to abolish imprisonment for debt,” because it is in 
the alternative, instead of alleging one distinct ground.— Wade v. Judge. 130 

2. The statutes of 1807, ’11, ’21, °33 and °39; in respect to insolvent debtors, 
are parts of an entire system, and to be considered in pari materia: these several 
acts regard the schedule of the debtor rendered after arrest, when accepted by 
a court or judicial officer, as a transfer in law of the effects to which it refers, 
to the sheriff of the county in which they are found. But if the creditor fail to 
obtain judgment, or the debtor is otherwise legally discharged, the legal assign. 
ment is avoided and the property re-vests in the debtor.—-J6. 

3. Quere—does the acceptance of a schedule opcrate a transfer of the real and 
personal estate of the debtor, which may be extra territorium.—Ib. 130 

4. Previous to discharging from imprisonment~an insolvent debtor who has ren- 
dered a schedule of his effects, the court may direct that money, choses in action, 
or other property about his person or near at hand, shall be delivered up...Z. 130 
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5. In a proceeding by habeas corpus, at the suit of one who has been arrested on 
civil process, with the view of obtaining his discharge, the State and not the 
plaintiff in the action, should be made the adverse party. An order made jn 
such a proceeding is nota final judgment or sentence, which may be reviewed 


on error; but it seems, the party aggrieved by it, may obtain justice by a man- 
damus, or other appropriate writ... [b.----++--+++e00++se00es gps vcasBaapicaphsoepaiin 130 


See Lien, 7. 
See Criminal Cases, and procecdings in, 6. 


INTEREST. 


1, When a judgment is affirmed on writ of error, it is error to compute the inter. 
est then due on the judgment, and render judgment for the aggregate amount 
in the appellate court; as that would be compounding the interest...-Richards, 
A ONS Ha PO Riis niin cd vw vvcnnemssaccisnanaeivon Gaskbudstkosvnonscubiapcasceetonee 196 


INTERROGATORIES. 


1. Interrogatories propounded toa party under the act of 1337, ** More effcCtu. 
ally to provide for dissoveries in suits at commen law,” should either in them. 
selves, or by the affidavit of the party exhibiting them, affirin the existence of 
the facts sought to be elicited, and that they are within the knowledge of the 
party called on to answer. Although the party thus examined undertake to 
answer without objection, an exception to his answers for insufficiency, will 
not be sustained, where the defects of the interrogatories are such, that it dees 
not appear that his answers willbe materi#l— Branch Bank at Montgomery 
¥. Parker.....: Saneiaiaet ippanhicn sescnisndideneiaduccasts atesig euaeeuend = aaeeaaile 731 


JUDGMENT AND DECREE. 


1. Where the defendant in execution, after the same has been levied on personal 
property of sufficient valuc to satisfy it, assentsto the assignment of the judg- 
ment to a third person, it may be inferred that all further proceedings under the 
levy was suspended, and that the property was returned to the defendant’s pos. 
session, if ithad becn removed; in fact it may be questioned whether the de. 
fendant’s assent would not estop him from insisting upon the discharge of the 
judgment by any thing done by the sheriff previous to its ass'gnment, and im. 
pose on him the necessity of re-possessing himself of the property levied on...- 
Me CEB, 5 FE MINOT inc sas oko p cniainovsncscneisentnagavaneduaneasesys pessoa ns ‘86 

2. When a judgment has been assigned, the assignee may sue an execution 
thereon in the name of the plaintiff, and independently of his control....Jb, 86 

3. When a judgment is rendered against sureties in a summary manner, as was 
formerly the case in this state, upon forthcoming bonds; or as was here irre- 
gularly rendered against the sureties on the administration bond, such a judg- 
ment is distinct and separate from, and cannot be connected with the previ- 
ous judgment, by suing out a writ oferror. When a writ of error is sted out 
inthe names of the sureties, it only removes the judgment rendered against 
them... Clarke v. West, et al...... SAREE OP TORY RARITY eS ic asuig eked 117 

4. When a judgment is rendered against an administrator, upon a final settlement 
of an estate, reported insolvent, in favor of several creditors, all of them must 
be made parties to the writ of error sued out by the administrator, to revise 
the final decree.---J0. 
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5. A judgment rendered for a larger sum than is found due by the jury, on 
a special verdict, cannot be supported.—Reid, et ul. v. Dunklin. 205 
6. Where a judgment was rendered in favor of ‘“* The President of the Bank, 
&c.” omitting the words “ and Directors,” which were part of the corporate 
name; the omission is a mere clerical misprision, umendable at the costs 
of the plaintiff in error..-.Snelgrove v. The Branch Bank at Mobile, 295 
7. It is permissible for a plaintiff to waive every thing to which the verdict of a jury 
has ascertained he was entitled, and havea tinned rendered for costs alone. 
Phelan v Fancher... moseee — pane - 449 
8. Where the judgment i is s rendered j in 1 favor of ‘the | - + plaintiff,” where. there 
are more than one, it will be intended to be a mere clerical error.-..Jb 449 


See Criminal Cases and Proceedings in, 3, 4. 
See Appeal and Certiorari, 1. 
See Interest, 1. 


JUSTICES OF THE PEACE, 


1. The jurisdiction ‘of justices of the peace, is limited to cases in which the 
amount in controversy does not exceed fifty dollars; and where a judgment 
rendered by a justice is appealed from, the recovery in the appellate court, 
should not exceed the sum of fifty dollars, with interest from the time the pri- 
mary judgment was rendered. But where the judgment on appeal is conse- 
quent upon a verdict, it will not be reversed on error, because it is rendered 
for a sum greater than that which limits the jurisdiction of justices, with in. 
terest from the time stated..--Pruitt, et al. v. Stuart.-..++0-.0+seseeeeereseeees 11g 

2. When a sum exceeding twenty dollars is claimed by the plaintiff, in a proceed- 
ing before a justice of the peace, the defendant cannot be permitted to prove a 
credit of twenty dollars, or under, by his oath..-. Ivey v. Pearce, use, &c. 374 


LANDLORD AND TENANT. 


1. The act of 17th January, 1834, authorising a distress for rent in the city of 
Mobile, does not justify the rendition of a general judgment against the tenant, 
but merely a condemnation of the goods distrained. The proceeding is author. 
ized only against the tenant, and will not lie against his administrator... 
Dumes, adm’r v. Mc Losky 

2. The possession of a tenant becomes adverse to his landlord, when he disclaims 
to bold under him, and the statute of limitations begins to run against the 
landlord, from the time he has notice of the disclaimer.--. Tislotson vy. seen ex 
dem. Kennedy... emcee ine - 407 

3. Where an action is is tomas wn a ented at a a sheriff’ 's aie under a fieri 
facias, against the defendant in execution ; the admission of the landlord of the 
latter, to defend with him, it would seem could not prejudice the plaintiff, as 
the landlord would not be permitted to set up a title consistent with the tenant’s 
re to defeat rnc nea ex dem- Davis v. McKinney § Mc Kin- 
rey .. seccccoeneces wbeaee . 719 

4 Semble ; ; an order puniietieg ‘hos son to oywury an ington, henge paren 
the father, forthe recovery of the possession of lands, to which the former claims 
title, is unobjectionable.—Ib......0.....crcrcceescceressccccsccsccsscsesccrssseceseeee 719 
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LEGACY AND DISTIBUTIVE SHARE. 

1. A legatee whose legacy has never been assented to, cannot set-off the provision 
made for him by the will, against an action brought by the executors for the re- 
covery of money due to the testator.—Sorrelle’s ex’rs vy. Sorrelle 

2. Where a creditor bequeaths a legacy to his debtor without noticing the debt, 
and after the testator’s death, the securities for the debt are found uncancelled 
among his papers, the legacy is not considered even prima facie a release or ex- 
tinguishment of the debt.—Jb 


LIEN, 


1. Where different creditors claim a priority of lien for their respective executions, 
and one of them moves against the sheriff and his sureties, so as to coerce an 
appropriation of the money to the satisfaction of his fi. fa. although the other 
creditor may have the prior lien, yet the party submitting the motion is entitled 
to a judgment for the excess of money in the sheriff’s hands. But, if the plain- 
tiff in such case, have returned the facts specially to the court, and asked its di- 
rection thereupon, he will be relieved from the payment of damages and interest. 
Wood v. Gary, et al 

. A writ of fieri facias being returnable to the first Monday in April, the direc. 
tion of the plaintiff to the sheriff on the 25th March preceding, to return it, will not 
render it dormant, or impair its lien, ns it respects an execution of a junior judg- 
ment creditor subsequently issued, unless such return was made when the exe- 
cution might have been satisfied and with interest to favor the defendant in exe- 
cution—TJb. ...........000+ ; eeabeuenceee coes' 43 

3. An alias ery upon the tetaneant in vain a case, ole continue rs lien of the 
first execution, if there has not been a lapse of an entire term intervening, and 
overreach an execution issued on a junior judgment before such alias, if the 
alias comes to the sheriff’s hands before a sale of property under the junior exe- 
cution...Zb 

4. When personal property of the defendant in execution is brought into the coun- 
ty after executions of different judgment creditors have come to the sheriff’s 
hands against such defendant, the eldest heir ancscats creditor who has preserved 
his lien will have the prior right... Jb... ve csccnes, SO 

5. The master of a vessel has the right ¢ to retain the possession wal cont liable to 
the payment of a general average, until it is paid, and if he parts with goods 
which he is thus authorised to retain, and afterwards pays their portion of the 
contribution, an implied assumpsit is raised that he shall be repaid by the owner. 
Bekfoerd v. Weed, ot Gla ...ccccccccccccccccccceccccccsccccccsosccsssccsscccscscosceses 136 

6. The lien of an execution creditor upon the personal estate of his debtur, when 
it has once attached, by the execution coming into the hands of the proper offi- 
cer, is not divested, as between the debtor and his personal representatives and 
the creditor, by the taking and forfeiture of a forthcoming bond ; but the exe- 
cution issued thereon against the principal and surety, continues the lien of 
the first execution, although it is issued after the death of the principal —_ * 


Caperton v. Martin... - 217 
7. A coroner is not bound ¢ to notice > te inmnboenay of a , debtor's estate ape 


% 





852 INDEX. 


which he has an execution; nor does the death of a debtor, whose estate is re. 


ported insolvent, destroy the lien of an execution when it has once attached 


upon his property... Zb..... 
. An absolute bill of sale was made ofa slave, who was hired out for twelve 


months, more than half of which time was unexpired; the vendor retained pos- 
session for a year, or perhaps more, after the time of hiring—the vendee, repeat. 
edly admitting that the greater part of the purclrase money was unpaid, and 
that the vendor was entitled to the slave until it was paid: Held, that whatever 
might be the legal effect of the bill of sale upon_the rights of the parties, the 
facts warranted the inferenge, that the vendor's possession was under a contract 
creating a pledge or lien —Vaughn v. Wo0d, ...........cc0ccececeeeseeeeeeeenees 304 
9. The admission in a bill of sale, that the purchase money was {paid, is not con. 
clusive against the vendor, and will not be allowed to defeat a! promise subse- 
quently made for its payment, so as to invalidate a lien given to him.—Jb. 304. 
10. The equitable lien of the vendor of land, cannot be enforced against the_ven. 
dee, at the suit of an assignee of the note given for the purchase money, where 
the note was assigned by the vendor without recourse.—Hall’s ex’rs v. Click, 


LIMITATIONS AND NON-CLAIM, STATUTE OF. 

J. The statute of limitations is as available in equity, as at law, in all cases where 
the courts have concurrent jurisdiction; but the mere staleness of a demand 
will prevent a court of “equity from granting relief when no statute of limi- 
tations governs the case.—Johnson v. Johnson 


court of equity will not lend tts aid to rescind it, and compel the administra. 


2. After the lapse of eleven ycars from the making of such a contract, a 


tor to account : the distributee having, when the contract was made, or soon 
afterwards, knowledge of circumstances sufficient to put himon enquiry, and 
six years afterwards being affected with the notice of the fraud.----Jb. 91 

3. Notwithstanding a fraud may have been cominitted, the bar, from lapse of time 
will be effectual, unless a suit is prosecuted within a reasonable time after the 
discovery of the fraud; and it is not true, at least in equity, that time does not 
commence running until after the discovery of the fraud..-Ib 

4. When lapse of time is relied on by the defendant, if the complainant wishes to 
avail himself of any of the exceptions to the rule, he must put such matter in 
issue, either by amending his bill, or by a special replication — Jb 

5. An allegation in a bill, that the complainaft was not advised, until Jong after 
the settlement was made, that a f-aud had been practiced on him, is too vague 
and uncertain. The time when he acquired such knowledge should have been 
stated.— Jb. 

6. The confirmation by the United States of a eoncession of lands made by the 
Spanish authorities, will not prevent one who claims adversely, from availing 
himself of the statute of limitations, by proof of possession, during the time the 
government of Spain exercised dominion over «he conntry in which the land is 
situated; although the statute did not complete a bar until after the concession 
was confirmed.— Tillotson, v. Doe, ex dem. Kennedy..........-.0.cce0eessereees 407 

7. The plaintiff and defendant were mutually indebted to each other upon ac- 
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counts. The account of the former was stated at $1594 20.100, of the latter 
at $1102 50-100. Both of the accounts were barred by the statute of limita- 
tions; on the plaintiff’s the defendant made the following indorsement, which 
was subscribed by him, viz: “I admit the correctness of the within account 
with the exception of the item for $520 paid W. D. Bynum, upon an order pur- 
porting to be drawn by mc, which I do not admit, March 31st 1838.” The 
plaintiff made an admission on the defendant’s account as follows: ‘‘ The above 
account is correct, and I agree to allow it avainst my accuunt on settlement.” 
Held, that the indorsement by the defendant was not a conditional admission 
that the excepted item was a proper charge, and 2 waiver of the statute of limi- 
tations, upon the plaintiff’s making proof of its correctne ss.—Lucas vy. Thor- 
ington . 504 
8. Adverse possession of personal property in this State, for six years, will give a 
title to the posscssor—or, if such pusscssion is had in any other State, a sufficient 
time to bar an action for the recovery of the property, by the laws of such State. 
Brown v. Brown 508 
9. The statute of non-claim, commences running from the time of the payment of 
the purchase moncy of land, if there is any one then in being of whom the ven- 
dee can demand title, and the rule would be the same, if the vendce was evicted 
by title ae “ens a title hostile to that of his ancestor— 


King and Barnes, adm’rs, v. 


MANDAMUS 

1. In a proceeding by habeas corpus, at the suit of one who has been arrested on 
civil processs, with the view of obtaining his discharge, the State and not the 
plaintiff in the action, should be made the adverse party. An order made in 
such a proceeding is not a final judgment or sentence, which may be reviewed 
on error; but it seems the party aggrieved by it, may obtain justice by a mandamus 


or other appropriate writ.— Wade v. 


MASTER AND SLAVE. 


1. In the hiring of slaves there is an implied stipulation that the slave is to be 
employed in some honest pursu:t, and if the hirer should incite or compel the 
slave to stcal, or become the receiver of stolen gocds, the owner would have 
the right to rescind the contract, andresume the possession of his slave.--- 


Rance & Brantley v.. Willie... .. 12.00... scsese2c0esssercessensesvannegn | ae 38 
2. In such a case, the hirer would be responsible only for the actual value of the 


services rendered by the slave, estimated by the contract previously made. Ib. 38 


3. Evidence that the defendants kept a small grog-shop, about which negroes re- 


sorted, with other circumstances conducing to show that an unlawful traffic 


was carried on by them with slaves, by receiving from them stolen goods, is not 
proper to go to the jury, to prove that the defendants, and other persons with 
their permission, incited the slave of the plaintiff to steal, or employed him as 
an instrument in their unlawful traffic, without further proof, in some way con- 
necting the slave uf the plaintiff with these unlawful acts —Jb. 


MISTAKE OF LAW. 
1, A husband having died without reducing into possession the share of his wife, 
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in her father’s estate, the executor of the wife's father, supposing the adminis. 
trator of the husband to be entitled to it, paid it over to him, by whom it was 
paid away in the course of his administration, the estate of his intestate l-eing 
declared insulvent. The executor of the wife’s father having brought an ac. 
tion’ to recover the money from the administrator of the husband, for money 
paid by mistake, in ignorance of the law: held, that he could not recover, as 
the money had passed from the hands of the administrator, before notice of the 
mistake, without the possibility of his reclaiming it.-.. Yarborough, ex. v Wise, 
COB. 10. ccccccvsccccccesecescocsecsrceccmecesesescoscsceencscsesscocessccenescscsoeseee 292 


MORTGAGOR AND MORTGAGEE. 

1. An allegation that the mortgagor died, leaving certain children surviving him, 
is equivalent to an — that ~~ are his heirs at law. mansion adm’r et 
al. v Ferguson, et al... cannes . 158 

2. When an executrix of a , mortgagor, who bas refused te qualify s as such, is 
made a party defendant to a bill to foreclose, the objection, if available, is per- 
sonal to herself, and can only be raised on demurrer..--Jb 

3. Where the mortgagor of personal property has such an interest therein, as may 
be sold under an execution for the payment of his debts, the mortgagee can 
not on the trial of the right of property, upon a claim interposed by him under 
the statute, introduce proof to show what was the value of the mortgagor’s 
interest, and that it was less than the value of the property in question....Mc- 
Donald v. Foster ¢ Easton. 

4. Where a debtor mortgages property to secure indorsers, and stipulates that the 
mort gagees shall take possession at any time they may think proper, to indem. 
nify them against the consequences of their endorsement, when the mortgagees 
have taken possession, a mere equity remains in the debtor, which is not sub. 
ject toa levy and sale ander a fieri facias....Adams v. Tanner and Horton. 740 

5. Semble; where the mortgagor has such an interest in the property as may 
be levied on and sold, the most appropriate step for the mortgagee to take, in 
order toprotect his rights, is, to resort to chancery, that the interest of the mort- 
gagor may be ascertained, and separated from that which he asserts... The 
Planters’ and Merchants’ Bank of Mobile v. Willis g Co......................770 

6. The retention of the possession ofa chattel by the mortgagor, is entirely consist- 
ent with the nature of the security. But if the mortgagor retains the posses. 
sion for an unreasonable length of time after the mortgage is forfeit, this may 
warrant the inference that the debt was paid, or that the mortgage was held up 
as a protection for his property against the demands of creditors. Yet in such 
case, it cannot be assumed as a conclusion of law that the ee is fraudu- 
lent.--Jb... neaesdes sbieteaiche eet 

7. The hell a a dotnet in possession of noneanry annie, may te sold 
under execution before the mortgage is forfeited; but if the debt intended to 
be secured, becomes due, and the mortgage provides that in such event, the 
mortgagee shall be entitled to the immediate possession of the property, or be 
authorized to sell thesame, then he may assert his claim, put an end to the 
mortgagor’s possession, and if the transaction is bona fide, the debt really due, 
and lien of the mortgage continuing, the property cannot be condemned tosa- 
tisfy the execution... 1b......0..+ses.seeeenees seteeessescssssesessereresersceee TUL 
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8. Where the payees ofa note, secured by mortgage, have undertaken to transfer 
the same, and received part of the consideration agreed to be paid therefor ; 
if they, as mortgagees, have a legal right to the possession, they may interpose a 
claim to the property, (under the statute,) when levied on by execution ; and 
though they receive full payment for their assignment pending the cause the 
assignees may continue the litigation in the names of the assignors.-..Jb. 771 


NOTICE, 


1. A notice by the President and Directors of the Bank of the State of Alabama, 
with the seal of the corporation, is a sufficient compliance with the charter, 
which requires the notice to be it by the President of the Bank..--Craw- 
ford, etal. v. The State Bank... naenne ones . -679 

2. An accommodation drawer is a surety, and ‘entitled to notice, although he had 
no funds in the hands of the drawee,---Sherrod v. Rhodes 

3. In such a case the fact that the drawer was indebted to the acceptor, for whose 
use the bill was drawn, in a sum cqual to the amount of the bill, will not dis- 
pense with notice of the dishonor of the bill, unless the bill was drawn in pay- 
ment of the debt-... Jb 

4. Ifthe last indorser of a bill be notified of its dishonor, if he wishes to hold any 
prior party on the bill liable to him, he must give him notice, unless due no. 
tice had previously been given to such prior party by the holder.—Jb. 684 

5. The want of funds in the hands of the drawee of a bill, furnishes a sufficient 
excuse for the failure of the holder to present it for acceptance, and give notice 
with promptness to the drawer, of its dishonor.... Tarver v. Nance........... 712 


See Bills of Exchange and Promissory Notes, 14. 


ORPHANS COURT. 


1. Although a statute allows an execution to be issued against the.sureties upon an 
administration bond, upon the return of “ no property” to one issued against the 
administrator upon a decree of the Orphans’ court, yet it is erroneous for that 
court to render a judgment against such sureties without suit. The execution 
does not conclude the parties, and they have the right to test the legal sufficien- 
cy of the bond, but the manner of so doing is not yet clearly settled..--Clarke v. 
is OP Oia csisnscs ciesiginiespatedciiexsgicbinsaiesciamagetmatsoheaiantenelel oo kT 

2. The peculiar jurisdiction of the judge of the county or orphans’ court, over the 
settlement of an insolvent estate, is dependent upon the administrator’s report of 
its insolvency, and cannot be sustained without it. Nor can such a report be in- 
ferred or oe from any recitals made - the court in its orders upon the 
subject.... Jb... eons ‘ oodles 117 

3. The consequence sof ¢ a eines of Seaton, | is to sae the oleiaiithites of the 
estate the actor in the proceedings: the effect of it is to discharge him from the 
suits of the creditors who are then entitled to have the assets divided amongst 
them. The administrator is therefore bound to take notice of all the subsequent 
proceedings by the court in the settlement of the estate, and no notiee to him of 
the time of settlement is necessary. Creditors are properly notified by publ ca- 
tion in some newspaper for forty days, and the place is the court-house where 
the settlement is made by the judge, and need not be stated in the notice.. Jb. 117 

4. On the final settlement of an insolvent estate, it is the province of the judge to 





56 


INDEX. 


] 
determine for what the administrator is chargeable, and if an improper charge is 
made, or hc is held to account for assets not connceted with the administration, 
or reduced into money, the question must be raised by an exception, and can 
appear in no other manner.—Ib 
5. A judgment of the county court, refusing to appoint an individual guardian of 
the estate of certain minors, is not a bar to a suit in chancery, by the minors 
to recover their legacies. —Stalisworth, et al.v. Stallsworth, ex’or. 144 
6. The title to real estate sold by order of the county court, remains in the heirs of 
the deceased, until the court decrees a title to be made to the purchaser, and the 
title is in fact made, notwithstanding the court may have approved the bond gi- 
ven with surety for the purchase money...Cummings & Cooper v McCullough, 


7. When an executor, administrator or guardian, wishes his account settled, he 
must first present it to the judge of the Orphans’ court, with his vouchers; it 
must then be examined, or audited, and stated for allowance: forty days notice 
of the term, at which it will be reported for allowance, must then be given, that 
all persons interested may examine the account thus stated, and be prepared to 
contest it— Robinson and Wife, et als. v. Steele, adm’r, §c 

8. Those pre-requisites, to a settlement of such accounts, must appear, by the re- 
cord, to have been complied with....b 


PARTNERS AND PARTNERSHIP. 


1. The effects of a non-resident partner may be attached, although there is one of 
the rm resident in the State-—Conklin v. Harris 

2. Where real estate is purchased by a commercial partnership with the partnership 
funds, for the purpose of sale, to pay the debts of the firm, it will be considered 
in equity, as part of the stock in trade, and therefore, as personalty, will go to 
the surviving partner.—Heirs, et als.of Pugh vy. Currie 

3. In such a case it will make no difference that the title is in the deceased part- 
ner alone, his heirs will be considered trustees for the survivor.—Jb.............446 

4. A plea that plaintiffand defendant were partners in the transaction, though a 
note may have been given by them as principal and security, would be a good 
defence against an action brought by the latter, against the tormer, to recover 
the amount paid by him in the discharge of such note, or evidence of the partner. 
ship may be given, under the plea of non assumpsit.—Pollard v Stanton. 451 

5. Where an aetion is brought against several persons as partners, and one of them 
suffers a judgment by default, the latter is a competent witness for the other 
defendants to prove that they were not his partners; for a verdict in their favor 
will not, under the statute, operate a discontinuance of the action as to him. 
Scott, surviving partner, &c. v. Jones, et al 

6. An assignment made by one partner in his name, of a note payable to the firm, 
does not transfer the /egal interest so as to authorise the assignee to sue at law 
in his own name; yet as the authority of the partner will be presumed, a right 
to the note, and as an incident to it, all securities for its payment, passes to the 
assignee, who may maintain an action on the note in the name of the payees. 


The Planters’ and Merchants’ Bank of Mobile v. Willis & Co. 
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PATENT. 

1, Although a patent certificate may be evidence of legal title, quere, will not a 
patent issued to a third person by the direction of him who holds the certificate 
invest the patentee with the paramount legal title —Tillotson y. Doe, ex dem. 


Kennedy 


PLEADINGS. 
1. A plea, by an administrator, that before the commencement of plaintiff ’s suit 
he had regularly settled the estate with the county court, and judgment had 
been therein rendered against him in favor of the distributees, is bad; for the ad- 
ministrator cannot settle with distributees until he has paid all creditors who 
present their demands within the period fixed by law to bar outstanding claims. 
Thrash v. Sumwalt 
- When the issue is formed on a replication to the plea of plene admintstravit, 
and the verdict is for the plaintiff, it will be concluded that the jury have passed 
on the quantity of assets and affirmed the allegation of the plaintiff, that more 
than sufficient assets to pay his demand had come to the administrator’s hands, 
which ought to have been so applied...:1b...........s::.e0ee00+ hernicinnnnanmaiiclaga 14 
. The statute of non-claim [Dig. 153, § 6] creates a complete bar, by the omis- 
sion to exhibit the demand to the administrator within eighteen months, in all 
cases not excepted by the statute, whether the administratur does or does not 
make publication, as required by another section of the same act; [Dig. 180, § 


12] and therefore a replication to a plea of plene administravit is bad, when it 


offers an issue upon the fact of advertising....Ib 

4. A count charging the defendant with harboring and concealing a runaway 
slave, knowing him to be such, is substantially a count in trespass, and may be 
joined with a count for seizing and carrying away another slave—Kennedy v. 
McArthur 

5. In an action of trespass for harboring a slave per quod servitium amisit, it is 
not necessary to aver in the declaration that the defendant has been criminally 
prosecuted, as the offence is a misdemeanor only... Ib 

6. An averment in a declaration in an action by an assignee against an assignor, 
that execution issued on the judgment from the proper office, and was returned 
by the sheriff to the proper office, endorsed, ‘‘ there is no goods, &c., of the de- 
fendant to be found in my county,” is sufficient—Hammitt v. Smith 

7. The plaintiffs declared against M. & R. first, on a promissory note made by 
the N. O. & M. Mail Line; second, on a note signed “ N. O. & M. Mail Line 
by M. & R. agts;” to which there was the plea of non assumpsit : Held, that 
the agency of the defendants being conceded, the notes were obligatory upon 
the N.O. gM. Mail Line: but the general issue having admitted the legal 
sufficiency of the declaration, and merely denied the truth of the facts alleged, 
the defendants could not raise the legal question before the jury, whether the 
notes were their promises—that point should have been presented by a demur- 
rer to the declaration. —Minge ¢- Russell v. Curry § Co 

8. The act of 1818, declaring that every joint promissory note shall be construed 
to be joint and several in its legal effect, and that any one or more of the pro- 
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missors may be sued, a plea by one against whom process issued alone, that he 
was a surety merely, that his principal died after the maturity of the note, and 
that certain persons (naming them) had administered on his estate within less 
than six months previous to the commencement of the suit, is not sufficient to 
abate the action.—Rice v. Brantley 

9. An assignment in these words, ‘“ this note has been transferred to L. M. Guy 
by J. Weatherby” is sufficient to transfer the legal title to the note to Guy, if 
made by Weatherby, and being declared on as such, is under the statute of this 
State, prima facie evidence of the fact, unless the assignment is questioned 
by a sworn plea.— Deshler v. Guy 

10. Although anote is payable in the city of New York, yet if made and endorsed 
in this State, in an action against the endorser, the declaration must aver a suit 


against the maker, and return of no property found as the statute requires. or a 


sufficient excuse for not — such suit—Howze, Plummer ¢- Co. v. Per- 
kins, Hopkins § White .. —e - . 

11. Anallegation that a note was duly wal maitety hediennd to the plaintiff, in. 
cludes within itself an averment, that the paper was indorsed by the payee. 
Snelgrove v. The Branch Bank at Mobile 

12. A plea by a sheriff justifying the seizure of property under process of attach- 
ment must allege that the writ was returnable, to what court, and that it was in 
fact returned. But it may, perhaps, be permissible to excuse a return by proper 
averments—McAden v. Gibson 

13. Where the replication or rejoinder, &c., contains matter which does not sup- 
port and fortify it, and which is consequently not pursuant to it, there is a de- 
parture in pleading, of which the opposite party may avail himself on demurrer. 
iiciitcegnessnnnstnndnninnsnptennnnicsinieionatasnncmintaninnennhemeneniswcoesaemeneuatel 341 

14. The defendant in an action of detinue pleaded the general issue, and several 
special pleas; to the latter pleas there were replications, rejoinders and sur-re- 
joinders; the defendant demurred to the sur-rejoinders and his demurrers were 
sustained; and the plaintiff declining to plead further, the court ordered a non- 
suit: Held, that the non-suit was irregular, and the plaintiff should have been 
allowed to submit his case to the jury on the general issue. . Jb 

15. A count which does not allege a trespass directly and positively by the de- 
fendant, but charges by way of recital, “‘ that whereas, &c.” and also alleges 
that the plaintiff was discharged from imprisonment, by the judge of the county 
court on habeas corpus, that the prosecution 1s ended and determined and that 
the imprisonment was without probable cause, must from its structure, be con- 
sidered a count in case, for a malicious prosecution, and not a count in trespass. 
Studevant vy. Gains 

16. When a plea is taken in short, by consent, it must contain jaanenenes”™” 
only is waived.—Pollard v. Stanton 

17. A plea that plaintiff and defendant were partners in the transaction, though a 
note may have been given by them as principal and security, would be a good 
defence against an action brought by the latter, against the former, to recover 
the amount paid by him in the discharge of such note, or evidence of the part- 
nership may be given, under the plea of non-assumpsit...Ib—............-000.45¢ 

18. To a plea that the note on which the action is brought, was not presented to 
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the administrators of the maker, the plaintiff may reply that the debt was con. 
tracted out of the State, without denying that the payee resides within the same. 
Gray’s adm’rs v. E, J. & H. White 

19. The statute which allows a defendant to plead as many several matters as he 
may judge necessary to his defence, does not authorise the defendant to rejoin 
two distinct answers to the replication. ... I 

20. Although no issue of fact appears in the record, if the parties appear, and sub. 
mit the cause toa jury, the want of an issue will be considered waived.—The 
Kemper and Noxubee Navigation and Real Estate Banking Company v. 
Schieffelin §- Co 

21. A plea which denies that the plaintiff who sues as indorsee of a bill, is its legal 
proprietor, but affirms that it is the property of an association of individuals, of 
which the plaintiff is one, and that the plaintiff filled up a blank indorsement 
of the company with his own name, must be verified as required by the statute, 
which prescribes the manner in which the burthen of proving an assignment 
shall be thrown upon the plaintiff... Tarrer v. Nance 

See Garnishee, 4. 

See Covenant, 1, 2. 

See Sheriff and Sureties, 15. a 


See Executors and Adminstrators, 17. 


PRACTICE IN CHANCERY. 

1. The damages of six per cent. authorised to be imposed when an injunction is 
obtained for delay, cannot be allowed by the chancellor, unless the facts stated 
in the bill are shown to be untrue, or evasive, and cannot therefore be allowed 
when the bill is dismissed for the want of equity—Crawford v. The Bank of 
PN ais cdsovcescacsa cantons sidcecetsstenwsudesandaensadecesstipbavsdas cued vmaecsseiets mene 55 

. When lapse of time is relicdon by the defendant, if the complainant wishes to 
avail himself of any of the exceptions to the rule, he must put such matter in 


issue, either by amending his bill, or by a special replication Johnson v. John- 
DOIG is Sivek ccecencgsladigocisssacssacsvesuescsnpasesodaniebegadeaaceraDu enna aaegipes teen 91 


3. When a bill is filed to foreclose a mortgage made to two persons, to secure 


the payment to them, of a sum of money, due by bond, and one of them dies 
previous to the exhibition of the bill, the survivor is the only indispensable 
party to the bill, when no interest is disclosed in any other person in the mort- 
gage debt ; and it is not proper to join the executors of the deceased obligee 
as parties complainant.— Erwin, adm’r, et al. v. Ferguson, et al............. 158 
4, But although the executors of the deceased obligee, are improperly joined as 
complainants in such a bill, the objection, to be available, must be taken by de- 
murrer, and can not be raised for the first time, at the hearing, or on error. Jb. 158 
5. The heir, or devisee of a mortgagor, who dies the owner of the fee, is an indis- 
pensable party to a bill to foreclose ; and the personal representative may be 
made a party, if the complainant chooses to proceed for an account... Zb..158 
6. An allegation that the mortgagor died, leaving certain children surviving him, 
is equivalent to an allegation that they are his heirs at law... Jb 
7. When an executrix of a mortgagor, who has refused to qualify as such, is made 
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party defendant to a bill to foreclose, the objection, if available, is personal to 
herself, and can only be raised on demurrer... .1b.........0..ceeeeeseseeeeeeceeees 158 
8. When infants who are defendants to a suit in chancery, reside out of the State, 
it is essential that the proceedings against them should conform to the statute 
providing the manner by which absent defendants shall be brought before the 
court; and the record must also shew that their rights as infants have been scru- 
tiniaed, and if necessary, protected.....0b...................0ccccscccceccrsecsesessess 158 
9. In proceedings in chancery against absent defendants, it is unnecessary that 
any subpeena should issue, when the necessary proof of non-residence is made 
before the register; when infant defendants are non-residents, it is perhaps ne- 
cessary, under the amended rules, that their ages and places of abode should 
cs si siceistctencninincnincsnvicnrsnascedatimannanqeanibstidencininiyleentian 158 
10. In all suits in chancery against non-resident defendants, it is necessary that 
the bond required to be given by the statute should be executed, otherwise the 
decree cannot be sustained, unless they have voluntarily submitted to the ju- 
SR sn Re strcinnisrens ‘niinistinsnionineitbenietnniendesechnidiianinninitiiaaainenihes 158 
11 The power exercised by courts of cquity, to appoint guardians ad litem, 
for infant defendants, is one to be exercised for their benefit, and therefore the 
appearance of an absent infant @fcndant by sucha guardian, docs not have 
the effect of a voluntary appearance, so as to obviate the necessity for the sta- 
tute bond to be given by the complainant... Td..... 00... ..ccccceeeeeeerseeeee es 158 
12. Under our statute providing the manner by which absent defendants shall be 
brought before a court of equity, publication is required to be made on the court 
house door, as well as in a newspaper, and if omitted, a decree cannot be sus- 
tained.— Batre, et al. v. Auze’s heirs, &C..........cccccccccsecccececececececcseees 173 
13. When a bill is filed by a vendor to enforce his lien for the purchase moncy, his 
vendee, who has parted with all his interest in the land to another, is nut an in- 
dispensable party defendant to the bill; but he may be joined at the election of 
the complainant, and when a party is concluded by the decree... 6.......... 173 
14. A complainant having elected to join a party who could have been dispensed 
with, cannot after, on error, avoid the consequences of a defective service, on 
the ground that he was not an indispensable party....Ib...........0:00++00+0++ 173 
15. When the answer of a defendant shows an outstanding interest in one not 
made a party to the bill, but the answer is not sustained by proof, there is ne ne- 
cessity to make such person a party... Lb...........sccceeeesececeeeseneeeeeeeeeees 173 
16. When a suit has been irregularly reversed, no waiver of the irregularity can 
be presumed against a party who was not before the court, by service or publi- 
cation. Quere—as to those parties who submit to proceed after the irregular 
aia Nice canisialnetaac aaah telkanisaiealasen ciseiictieuies Madeapiae 173 
17. In a bill filed by the vendor of lands, to enforce his lien for the purchase money 
after the complainant’s death, his personal representatives, and not his heirs, are 
the parties entitled to service; and if both join in reviving the suit, it is an irre. 


gularity which can be reached by demurrer, but not in the first instance upon 
173 


18. In a bill filed against a sub-purchaser to enforce the vendor’s lien for the pur- 
chase moncy, due from the first purchaser, after the death of the sub-purchaser, 
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the suit must be revived against his heirs at law, unless he has parted with his 
interest by assignment or devise; and if the suit is revived against his personal 
representative only, it is crror...I...........sssesssseseeseccscssccersessasscsseteeses 173 
19. On a bill filed to foreclose a mortgage, it appeared by the Dill that there was 
a prior incumbrancer, who was not made a party; the answer denied the exis- 
tence of the prior incumbrance, and alleged that it was discharged by payment 
before the filing of the bill, but demurred to the bill for want of proper parties: 
Held, that as the answer showed that the prior incumbrance was discharged, 
there was no necessity to make the prior incumbrancer a party, aotwithstand- 
ing the allegation in the bill, but that a general demurrer to the bill without an- 
swer, would have been sustained.— Gayle v. Toulmin...........eseceeecseeeeees 283 
20. What constitutes multifariousness in a bill?—Chapman v. Chunn, et al.. .397 
21. A party has no right to amend his bill in a material point, after the cause is 
ripe for a hearing. —Evans v. Bolling...........c.cscssccsssssssserssessrsssecsesses 551 
22. An affidavit of the loss of a bond, so as to let in secondary evidence of its 
contents, may be made in the body of the bill, or by a separate affidavit. Ib. 551 
23. A party cannot use his answer to a bill of discovery, as evidence in his favor, 
unless it is introduced by his adversary, and the same rule applies to answers to 
interrogatories propounded by one party to the other, undcr the act of 1837. 
The Branch Bank at Montgomery v. Parker..........s0ssscseesscscssscsceseeees 731 
See Verdict, 1. 


See Witness, 8. 


PRACTICE AT LAW. 


1. When the issue is formed on a replication to the plea of plene administravit, 
and the verdict is for the plaintiff, it will be concluded that the jury have passed 
on the quantity of assets and affirmed the allegation of the plaintiff, that more 
than sufficient assets to pay his demand had come to the administrator’s hands, 
which ought to have been so applied.— Thrash v. Sumwallt............:0.000. 13 

2. When the caption of the record showed that the court was held on the 2d Mon- 
day of February, 1841, a memorandum at the head of the judgment entry of 
“March 17th 1840,” will be considered a clerical misprision and amended by 
other parts of the record.— Smith, et als. v. The Branch Bank at Mobile.... 26 

3. When a debt is contracted in one beat, and afterwards a note is given for it in 
another, the acceptance of the note does not exempt the maker from being sued 
in the beat where the debt was contracted.— Wright and others, v. Burt......29 

4. When a cause is at issue and before the jury for trial, it is erroneous for the 
court to overrule a plea properly pleaded, but not sustained by the evidence. The 
proper course is to instruct the jury with respect to the law, and leave them to 
apply it to the facts which they shall ascertain...Ib...........c0c..sceeeeeeseeees 29 

5. A sheriff's deed is conclusive, and cannot be impeached ona collateral issue, 
except for fraud in its execution, whenever the process under which the land 
is sold, is supported by an existing operative and unsatisfied judgment.---Love 
OD 0s FB iss ccsessicnsiinncssernivniniinasiontiinesnsnsccen ie 

6. The court may in its discretion, permit a defendaut to withdraw a plea te the 

merits, and demur to the declaration or other statement of the cause of action; 
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and this, although there may have been a mis-trial, or a trial, anda new trial 
awarded.— Crawford v. Chandler, sheriff...........cccc.sccccsccsececccececessscees 61 

7. The act of 1819, authorising aproceeding against a sheriff and his sureties, by 
notice and motion, for the fuilure to return a writ of fieri facias; and the notice 
sufficiently indicates what judgment will be moved for, when it refers to the 
act of 1819, as regulating the proceeding... Ib 

8. When the county judge impannels a jary to try the question of sanity, where 
a will is offered for probate, lhe has the power to set aside the verdict and to 
grant a new trial, if, in his opinion, the verdict ought not to be permitted to 


stand.... McElroy v. McElroy 8] 
9. There is no middle ground between capacity and incapacity, to make either a 


contract or a will, and both, when assailed on the ground of insanity, stand 
g ys 


on the same footing.——Jb. 81 
10. The endorsement on the writ cannot be looked to, to show that the action was 
on a lost note.——Stephenson vy. Roper 182 
11. The dismissing of a suit as to one of the three joint and several obligors, after 
service of process on all, and before any defence personal to that one is pleaded, 
isa discontinuance of the whole action—Keebles v. Ford and Vining 
12. Where the active interest in an execution has been assigned by the plaintiff, 
his assignee is authorised to use the name of his assignor in a rule against the 
sheriff and his sureties —Brazeal and others, v. Smith...........ccceceeeeeees 207 
13. Where a writ is sued out against two joint makers of a promissory note, and 
served on one only, but the declaration is against both, it is not necessary to en- 
tera discontinuance on the record, as to the party not served with process; if 
no judgment is rendered against him, this is in legal effect, a discontinuance, 
and the judgment against the defendant before the court, will be regular—Oli- 
I Se I Bice tesinidctiesintpnnininanininicnaaresnnencstitguumieaiasienatine 211 
14. An assignee may maintain an action of debt in hisown name, without alleg- 
ing a promise from the maker.—Conklin v. Harris... 0... .000..0s0c0eeeeeeees 213 
15. When the service of a writ is acknowledged by the defendant, but the proof 
of it is omitted to be entered upon record at the time of the judgment, it may 
be entered nunc pro tunc, at a subsequent term, and after writ of error sued out. 


16. Upon the affirmance of a judgment where a reversal is saved by an amendment 
nunc pro tunc, pending the writ of error, judgment is notwithstanding rendered 
against the sureties in the writ of error bond, for damages and costs... Jb... 234 

17. It is error to render a final judgment by default against a defendant who has 
interposed the plea of non est factum.—Crow vy. The Decatur Bank 

18. Where an order was made granting a new trial, on terms different from those 
on which it was asked, and which require their acceptance to be manifested by 
some act; the prosecution of a writ of error by the party who prayed a second 
trial, amounts to a non-acceptance of the terms, and is consequently a waiver 
of the order... Stephens v. Brodnax §- Newton 

19. Semble; where the defendant suffers a note to be read to the jury, without ob- 
jecting to the correctness of its description in the declaration, but excepts to the 
legal sufficiency of the evidence, an appellate court should not revise the ques- 
tion of variance—Herndon Vv. Garrison..........ceccccsssccseseseceeereseerseeeeeee DOL 
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20. Joinder in issue, between plaintiff in execution and garnishee, is a waiver of 


sarnishee v. Brown, use, &c 


previous irregularity —Beits, g 

21. Where the record recites that an issue was tried, without disclosing what the 
issue was, the legal intendment is, that it was a mere denial of the allegations of 
the plaintiff—Johnson, etal, v. J. & B. I’. Petty 

22. The court may, after judgment for the plaintiff, permit a declaration to be iat. 
stituted in licu of the original, when it has been lost or mislaid; and though it 
is proper to require notice to be given to the defendant, that a motion will be 
made for that purpose, yet if the court grant the motion, without a previous no- 
tice, its action will not be considered as void or irregular.— Wilkerson and an- 
other v. Branham 

23. A judgment by default, where no declaration has been filed, is ah: A and 
cannot be supported.— Wellborn v. Sheppard......cc..ccccssseseeeseee desanteray 67 

24. Several defendants, who have cach paid for himself different amounts upon 
an execution against them, which is afterwards quashed, cannot unite in a suit 
to recover the amount paid, and obtain one judgment adjudging to each of them 
the sums they are respectively entitled to. Their rights are several, each are 
not interested in the entire judgment, and difficulties might arise in its enforce- 
ment by exccution—Riley v. Marshall et al.........00scccecseeeeeerseceeesees «-.. 682 

25. The right to continue a cause, the sufficiency of the showing for that purpose, 
and the amendment of the pleadings, arc submitted to the discretion of the pri- 
mary court, to be exercised with a view to the promotion of justice; and its de- 
cision in such casc is irreversible on error. . Te Planters’ and Merchants’ Bank 
Of Mobile vs Willie & Co... siscsiccoscscctrsesinccsen edna eadees shee s s-cesiion OF 


See Bank 3 and 4. 
See Bond, 1, 2. 

See Pleading, 14. 
See Garnishec, 8, 9. 


See Appeals and Certiorari, 3. 


POWER. 

1. To sustain the exercise of a naked power, not coupled with an interest, the law 
requires that every pre-requisite to the exercise of that power should precede it. 
Fake a Mamntter ¥. Benden................0000sce.ccrsereseseaasesssosionses cvocapes SOO 


PRINCIPAL AND AGENT. 

1. The circumstance that an agent, acting in the business of his principal, takes 
notes payable to himself, in discharge of the sum due to his principal, is not, by 
itself, such evidence of a conversion as will dispense with proof of a demand of 
the money collected on the note before suit brought... Kidd v. King............84 

PROCESS, SERVICE OF. 

1. Where process issues against A S, and A L, setting out their names at length 
and is returned executed on S, merely stating his sir name, it will be intended 
that he is the person of that name designated in the process—Snelgrove v. 
ee Mae SAO OE ROE y ssn cs cracvasccsccueseeiescsadaccen sp-oanancadeeskemgen ae 

2. Where process issued to the sheriff of a particular county, and is returned exe- 











a <a 


864 INDEX. 





cuted by S B, as sheriff, generally, the court will recognize him as the person 
of that name who is sheriffof the county...Jb. ............004 ceeeeseeees aeceeesee 295 


RECORD, 

1. When an entry of record in the county court does not show the time when it 
was made, and the date is afterwards ascertained by a judgment nunc pro tunc, 
it is not admissible to contradict this date, by proving the dates of the entries on 
the same record, immediately preceding and succeeding it—Eslava v. Elliott, 


adm’x 


RELEASE. 

1. A witness, who has an interest in the event of the suit, may be rendered com. 
petent by release, from the person to whom he may be liable—and a delivery 
by the releasor to the releasee, personally, is not necessary—it may be filed in 
IN Dic MIN 5s scnsiicascasncasecdeseriueaceuntesbusrarbsssenbes ares: . 508 


RIGHT OF PROPERTY, TRIAL OF. 

1. A fieri facias was issued against the property of H Y, C B M and others, and 
levied on certain slaves as the property of the former; to which D Y interposed 
a claim and gave bond to try the right, pursuant tu the statute. On the trial, 
the plaintiff in execution offered as a witness, C B M, to prove that the slaves in 
question were the property of H Y: Held, that he was interested in subjecting 
them to the satisfaction of the execution, and therefore an incompetent witness. 
YVarborough’s ex’r v. Scott?s ex'r.....e.c.cceeecsveveerseeersees ics isthe pci 221 

- Abond given by the claimant of property levied on by attachment, payable to 
the sheriff, instead of the plaintiff, and the condition of which is not as exten- 
sive as the statute requires, is good as a common law bond; a surety in such 
bond is consequently an incompetent witness for the claimant.—Butler and Al. 
ford v. O’Brien, surviving partner 

3. On the trial of the right of property, levied on by attachment, to which a claim 
has been interposed under the statute, the plaintiff need not produce any other 
proof of indebtedness than the attachment affords... Ib 

4: The claimant of property under the statute, cannot object on error, that the 
jury in condemning it to the satisfaction of the plaintiff’s execution, have not 
found the value of each article separately —Phelan v. Fancher. ............+ 449 

5. The issue on the trial of the right of property, is an affirmation on the one side 
that it is liable to plaintiff’s execution, anda denial on the other; and a verdict 
finding the issue in favor of the plaintiff, is equivalent to an affirmance of its 
truth in totidum verbis...Ib 

6. The claimant of property cannot object on error, that a judgment rendered on a 
verdict against him, dues not subject the property to the execution, or ordera 
sale. . 

7. An issue for the trial of the right of property, under the act of 1812, (Aik. Dig. 
167,) isa suit at law, within the meaning of the 2Ist rule of practice in chance- 
ry, (1 Stewart’s Rep. 618,) and the plaintiff in execution is boand, on the sug- 
gestion and affidavit of the claimant, to elect between the dismission of such 
case, and a bill in chancery for the same claim or demand..-.Planters and Mer- 
chants’ Bank of Mobile vy. Borland...........0sscssecsscseesscssesesersserseseeee ODL 
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8. On the trial of an issue, whether certain property levied on by an execution in 
favor of P MB, v. J H W, it isnot ma‘. rial whether J H W, was principal, or 
security in the note, on which the judgment is founced, he being € qually liable 
to the plaintiffin the execution, whether he was one or the other, and evidence 
to prove his securityship may be rejected... 

9. Where the mortgagor of personal property has such an interest therein, as may 
be sold under an execution for the payment of his debts, the mortgagee can 
not on the trial of the right of property, upon a claim interposed by him under 
the statute, introduce proof to show what was the value of the mortgagor’s 
interest, and that it was less than the value of the property in question....Mc- 
Donald vy. Foster § Easton 

10. To authorise the claimant of property to show on the trial of the right therefo 
that he is its proprictor, it is not necessary for the issue specially to affirm that 
fact; it is enough for the claimant to deny that the property is subject to the exe- 
cution, in the general terms in which the plaintiff asserts it— The Branch Bank 
at Montgomery v. Parker oo (an 

11. On the trial of the right of property upon a claim interposed under the statute, 
the court have a discretion in directing the form of the issue; but it would seem, 
that the only proper issue in such cascs is an affirmation on the part of the 
plaintiff, that the property levied on is subject to his execution, anda denial of 
that fact by the claimant—T'he Planters’ and Merchants’ Bank of Mobile v. 
Willis & Co 770 

12. A surety of the claimant of property in a bond given for the trial of the right, 
cannot refuse to give evidence for the plaintiff in execution, on the ground of 
his suretyship....Zb............. sid Radin ca amines pubs keno gates easaes dabeees absent 77 

See Mortgagor and Morigagce, 8. 

RIPRARIAN RIGHTS. 

1. Under an act of Congress, passed in 1818, the United States caused certain lots 
in the city of Mobile, lying upon the shore of the bay, to be sold; in 1832, Con- 
gress passed an act, confirming a Spanish concession, made in 1806, for the 
shore by which these lots were bounded, which statute declares that “ the patent 
provided to be issucd, shal! not be held to interfere with any part of said tract, 
which may have been disposed of by the United States, previous to the passage 
of this act; and this act shall be held to be no more than a relinquishment of 
whatever title the United States may now have to such tract of land.” Held, 
that the concession and confirmatory act, did not divest or impair the reparian 


rights of the purchasers under the act of 1818.—Abboit’s ex’r v. Doe, ex dem. 


TERI... ic crsccscesesscccevescresaneses os 

SALE OF CHATTELS. 

1. When the plaintiff, in an action of detinue, makes title to the chattel sued for 
under a bill of sale, from a former owner, it is not competent for the defendant 
to show fraud in acquiring this title, if he has no connexion with it—Dunklin vy. 
Wilkins, et al. 

2. It is otherwise, if he shows he is the agent of the former owner, and detains the 
chattel by his direction... Zb 

3. When a chattel is converted, and the conversion is known to the owner, he 

109 
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cannot by sale, transfer the title to another, so as'to enable the latter to sue in 
his own name... 

4. Where a sale of personal property is absolute, and possession remains with the 
vendor, and there is no proof “of circumstances to explain why possession did 
not accompany and follow the sale, the vendor being insolvent, in legal con. 
templation, the evidence of fraud is conclusive—Planters’ and Merchants 
Bank of Mobile v. Borland 

&. The title of the purchaser of personal property, which was delivered, will not 
be affected by the failure of the seller to make a bill of sale, which he promised 
to do at some future time.— Todd v. Hardie, et al 


SCIRIE FACIAS. 

1. A seirie facias against the heir, to subject lands descended to him, to the pay- 
ment of a judgment obtained against the ancestor, must be sued out in confor. 
mity with the statute of this State, and therefore the executor or administrator 
must be a party. —Fitzpatrick, et als. v. B. & W. Edgar 

See Criminal Cases and Proceedings in, 18, 19. 


SET-OFF. 

1. Where a judgment is obtained against an administratrix ina suit where she is 
the plaintiff, (under our statute of set-off; Aik. Dig. 181, § 174,) upon the certi- 
ficate of the jury, that the plaintiff is indebted to the defendant, and she is af. 
terwards sued on a devastavit, such judgment raises no presumption of assets in 
her hands.... Quigley v. Campbell & Cleveland 

2. T and L, were indebted by a joint and several note to D & Co., and this is re- 
duced to judgment, all the partners suing. B, one of this firm is indebted invid.- 
ually to T.—Held, in a suit by T, for the use of another, against B, that the 
latter cannot set-off the joint judgment recovered by the firm of which he isa 
partner.... Taylor v. Bass 

3. The sheriff is not competent to determine that one execution shall be set-off 
against another when he has one in favor of, and another against the same per- 
son... Brazeal, and others v. Smith 

See Garnishee, 2. 


SHERIFF AND SURETIES. 

1. Ona motion against the sheriff for failing to return an execution of the Su- 
preme Court, forwarded upon the certificate of the clerk of the Supreme Court, 
under the act of 23d December, 1840, judgment may be rendered against the 
sureties of the sheriff at the time of the default, although they have not been 
notified of the intended motion.... Hughes, et als. v. Hale 

2. When the attorney of the plaintiff, or an agent, sufficiently authorised, induces a 
sheriff to omit returning an execution, three days before the proper term, by ad- 
vising him that it will be sufficient if returned on the first day of the court; this 
will constitute a defence to a rule against the sheriff and his sureties for the ne- 
glect to return the execution on the first day of the court—McClure, et al. v. 
Colclough, et al 

3. But if the sheriff omits to urge this as a defence, and judgment is rendered 
against him and his sureties, this is conclusive on them under the statute. 1b. 66 

4. In summary proceedings under our statutes which authorise judgments to be 
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rendered againsi sureties, without notice, when the principal is notified; the sure. 
ties are not entitled to litigate the question of liability, except in the name of 
the principal. The only matters which they can litigate in such cases, is the 
factum of the bond, and its legal sufficiency. The allowance of judgment 
against them, does not impair thcir rights otherwise than to cause them to pro. 
ceed in another forum to ascertain if they exist....[D.........ccssccseesseceerees -- 66 

5. When sureties in such a case seek relief in equity, the allegations of the bill 

must be equally distinct and positive, as are necessary to constitute a good plea 

of non est factum, at law.... Ib... paudie re 

6. The intention of the teettntenn 5 in aie passage eat ad act tof the 9th Satan, 
1841, was to give the summary remedy by motion against the sureties of a she- 
riff, or any of them upon whom service of notice was effected, in all cases where 
they were liable in this summary mode for the default of the sheriff, without no- 
tice to the sheriff, in the same manner asif he was notified— Bondurant, et als. 
v. The Bank of the State of Alabama 

7. The sureties of a sheriff may be proceeded against upon a suggestion that the 
sheriff has made a false return, without notice to him, they having received no- 
tice that the suggestion would be made... 

8. Upon a failure to return an execution, the sheriff becomes liable for the amount 
of the judgment—Reid, et al. v. Dunklin.. écivatebnisnticneecénscabessaee 

9. A notice to a sheriff that a motion will ie: ai against es ad his sureties, 
for failing to pay over asum of money collected upon an execution, is sufficient 
when it identifies the execution with certainty, and states the time when it is. 
sued and was placed in the sheriff ’s hands for collection; the receipt of the mo. 
ney upon it previous to its return day; that the meney was demanded by com. 
petent authority, and refused, with the time when the demand was made; and 
also informs the sheriff that a motion will be made against him and his sureties, 
on acertain day or term of the court, for the sum so refused.to be paid, with the 
damages allowed by statute.—Brazeal, and others v. BE eee 206 

10. In a motion against the sheriff and his sureties, when he is sérved with notice, 
the bond is no way essential, yet it may be introduced in evidence, to show he 
was in office, when he received the money, and when competent as evidence, 
may be established by the certificate of the clerk of the court, in whose custody 
it is placed by law.... 1b 

11. Under the statute which requires that the appointment of an agent shall be 
indorsed on the execution, when the plaintiff does not reside in the county to 
which it goes, or shall be made in writing, the sheriff may refuse to pay until 
such evidence is furnished him, but he waives this either by paying a part of 
the money, or in any other manner, recognizing the agency. . Ib..........+.+« 207 

12. The sheriff is not competent to determine that one execution shall be set-off 
against another when he has one in favor of, and another against the same per. 


13. Where the active interest in an execution has been assigned by the plaintiff, 
his assignee is authorised to use the name of his assignor in a rule against the 
sheriff and his sureties... 

14. Where a sheriff collects money by the sale of perishable property levied on by 
an attachment, under an order made pending the cause; if the attachment is 
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returnable to the circuit or county court, the clerk of the one court or the other, 
according as the fact may be (and not the officer making the order,) is author. 
ised to institute a proceeding by notice, under the attachment law of 1833, 
against the sheriff and his sureties —Ried, et al. v. Bibb, use &c - 281 

15. A plea by the sureties of a sheriff, that judgments have been recovered against 
them, as surcties of the sheriff to the amount of the penalty of the official bond, 
and that the judgments are unreyersed, is bad, because it does not aver that 
the judgments have been paid by them, or that they are still unsatisfied.— Moore 
i. erereetens, tae A TI BUG aia o.a.0 sins vcsncascincacsnansacan asides wuelieatia . 645 

16. Semble; a deputy sheriff, who has levied a fieri facias, may bid for and pur- 
chase the property at a sale made by his principal—Wyati v. Clepper.......703 

See Practice 4, 6. 

See Summary Proceedings, 2, 18. 


See Costs, 6, 7. 


STATUTES. 

1. The statute of non-claim [Dig. 153, § 6} ereates a complete bar, by the omis. 
sion to exhibit the demand to the administrator within cighteen months, in all 
cases not excepted by the statute, whether the administratur does or does not 
make publication, as required by another section of the same act; [Dig. 180, § 
12] and therefore a replication to a plea of plene administravit is bad, when it 
offers an issue upon the fact of advertising.... Thrash y. Sumialt 

2. The 25th section of the 8th chapter of the act ‘* Regulating punishments under 
the Penitentiary system,” makes the return of ** Not found” to an original and 
alias scire facias, equivalent to personal service——Badger § Crayton v. The 


3, The act of 1839, * ‘To abolish attorneys feces in certain cases,” in requiring 
that the defendant shall plead to the merits within the first week of the appear. 
“ance term, or forfeit his right to make any defence thercafter, though Impera.- 
tive in its terms, must be so construed as to authorise the court in whichthe 
suit is pending, in its discretion, to permit the defendant to his at a subsequent 
term.— Sally, use, &c. v. Gooden........ aiden eee eee 
4, An affidavit to hold to bail, which afiras ‘tha at t the dolendont* ” we fraudulent. 
ly conveyed, or isabout fraudulently conveying his estate or effects,” is defee- 
tive under the act of 1839 * to abolish imprisonment for debt,” because it is in 
the alternative, instead of alleging one distinet ground.— Wade v. Judge: 130 
5. The statutes of 1807, ’11, 21, °33 and °39, in respect to insolvent debtors, 


are parts of an entire system, and to be considered in pari materia: these several 
acts regard the schedule of the debtor rendered after arrest, when accepted by 
a court or judicial officer, as a transfer in law of the effects to which it refers, 
to the sheriff of the county in which they are found. But if the creditor fail to 
obtain judgment, or the debtor is otherwise lega}ly discharged, the legal assign- 


ment is avoided and the property re-vests in the debtor.——J6. 

6. The act of 1537 “ More effectually to provide for discoveries in suits at com- 
mon law,” authorises a party to propose to his adversary such questions only, 
as he would be bound to answer upon a bil! of discovery in a court of chance- 

It was consequently held, that the defendant was not bound to answer 
inte rrogatories which called on him to state whether he had entered as credits 
on th e note in suit, all the mency that had been paid thereon; but to make such 
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interrogatories pertinent, it should appear either from the interrogatories or af. 
fidavit accompanying them, that other payments than those eredited, had been 
made.—Goodwin v. Wood, tic saecsoe .- 152 
7 The intention of the legis!ature, in the passage of the act of the 9th January, 
1841; was to give thes ry remedy by motion against the sureties of a she. 
riff, or any of the:n upon whom service of notice was effected, in all cases 
where they were liable in this summary mode for the default of the sheriff, 
without notice to the sheriff, in the same manner as if he was notified.—Bon- 
durant, et als. y. The B ; Siat Pt OE PPPOE SG | 
8. The third section of the act of 1635, (Digest, 621,) impliedly inhibits the issu. 
ing of an execution on a jud nt then in existence, after a lapse of ten years, 
although one was sued out 4 the year and day, but never continued af. 
eterwards. And an execut daster such a lapse of time without reviving 
the judgment by sci. fu. is irregular, and subject to be set aside.--Van Cleave 
a: ee piss we cous was uce ean oe kaon p ieeokaa heaton sina iipdi taaebees 
9. The act of 1339, in Meck’s Supplement, p. 113, § 4, does not in this respeet, 
change theact of IS14. (Aik. Dig. 294, § 11.).--Ivey v. Pierce, use, &c. 374 
10. The act of 3lst December, 1t he more speedily to collect debts against 
corporations, docs not have : trospeective effect, so as to authorize a suit 
commenced before its passage.---Dinghaim v. Rushing. o-+rre-eeeereeeeeeeees 
See Landlord and T 


See Corporations, 
See Riparian ft’ 


SUMMARY PROCE 


1, The result of all tue c in thiscourt, upon summary judgments rendered on 
motion is, that when the judgment is by default, it must appear by the judg. 
ment of the court, that the defendant had the notice which the law requires, 
and that the facts we! oved, which gives the court jurisdiction, and shows the 
liability of the defend r the debt ory] ity. If the defendant appear, it 
will be evidence of notice, and n is made up and submitted to a jury, it 
isthen like any other cause commenced in th nary mode, except that it 
must appear upon the record, that the court had jurisdiction to entertain the 
motion.—Smith, et a 

2. In summary proceedings under our statutes which authorise judgments to be 
rendered against sureties, without notice, when the principal is notified ; the 
sureties are not entitled litura he question of liability, except in the name 
of the principal. The only matters which they can litigate in such cases, is 
the factum of the bond, and its legal sufiicieney. The allowance of judgment 
against them, docs not iinpair their rights otherwise than to cause them to pro. 
ceed in another forum to ascertain if they exist.—McClure, et al. v Colclough, 

i085 oe 

3. To sustain a judgment under the act $27, which gives to the sheriff a sum- 
mary remedy by notice and motion, against the principal and hjs surety, ina 
bond of indemnity, the record should show that the obligors had sixty days 
previous notice that a judgment would be moved for against them; itis not 
enough that the judgment entry recites that they had notice for that length of 
lime of the pendency of the suit against the sheriff—Magee §- Mansony v. 


Toulmin...... eee er. wiaicantncus savageakaes psciaicev4saene anne ae 
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4. Where the judgment in a summary proceeding, at the suit of a Bank against 
its debtor, recites that @ notice and certificate were produced to the court, &c., 
it will be intended that the notice and certificate found in the transcript, were 
those on which the court acted —Jordan, ez’r, etal.v. The Branch Bank at 


Huntsville 
5. The notice described a note payable to the orderof J C W, by him indorsed 


to J W W, and by the latter to the Bank, while the judgment described the 
note payable to J C W, by him indorsed to J W W, and by the said J C W to 
the Bank: Held, that the recital in the judgment, that J C W inoorsed the 
note to the plaintiff, would be regarded as a clerical misprision, amendable by 
a reference to the notice.—Jb....-- pbbnceesdsnceassesengeseersecdaseeesesees Ob0ecccedes 284 
6. Where the judgment refers to, and inaccurately recites the certificate of the 
President of the Bank, the certificate found in the transcript may be looked 
to for the purpose of correcting and supporting the judgment.—J6. 285 
7. In a summary proceeding, at the suit of a Bank, against its debtor, an appel-. 
Jate court will not look to the notice sent up with the record, for the purpose of 
contradicting the recital in the judgment, where there had been no contestation 
in the primary tribunal.---Snelgrove v. The Branch Bank at Mobile....... 295 
8. The right of the Branch Bank at Mobile, to recover judgment on thirty days 
notice, in a summary proceeding, authorised by the statute, creating the insti. 
tution; and the provisions of the statute must be strietly pursucd.—-Murphy’s 
adm'rs v. The Branchof the Bank of the State of Alabama at Mobile....... a 408 
9, That remedy is only givenagain-t the maker or endorser of a note, bill, or 
bond ; and is not authorised against the representatives of a deceased maker or 


endorser... 
10. The administrators of a joint maker of a note, &c , cannot be sued jointly 


with the surviving MONON ccc BO, <0 0060008 eeiitcbnenemes sdstacusnsecbensenes ies 
11. The Branch Bank at Montgomery carnot obtain judgment against the re- 
presentatives of a deceased maker of a promissory note, &c ,on motion. It is 
a summary remedy given by statute, which cannot be extended by construction. 
Administrators of Alexander v. The Branch Bank at Montgomery... 465 
12. In a summary proceeding under the act of 1821, at the suit of a surety against 
his principal, to recover back money paid ona judgment, the record must show 
in which court the judgment against the surety was rendered.— Elliott y. Cle. 


13. The act of 1821, authorising a summary judgment against banks generally, on 
failure to redcem their notes, on ten days’ notice being given of the intended 
motion, is ropugnant to the thirteenth section of the charter of the Branch 
Bank at Decatur, which requires thirty days’ notice of such motion, and is, 
therefore, as it regards the time of notice, repealed.— The Branch Bank at De. 
catur v. Jones. 

14. In summary proceedings against a constable and his sureties, for money col- 
lected on execution, the circuit or couaty court has jurisdiction, where the a- 
mount in controversy exceeds fifty dollars; and the notice in such case may be 
directed to the sheriff to be served..--Johnson, et al. v. J. ¢ B. F. Petty. 528 

15. It is no objection to a notice issued to a constable and his sureties, preparato- 
ry to a motion against them, to recover money collected by the former on exe- 
cution, that instead of setting out the first names of the plaintiffs at length, the 
initials only are stated....Ib...........cesceeeeeeceeereees seoveomonsotesscecssatoueeees 

16, A summary proceeding commenced by motion, when the parties appear and 
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an issue is tried by the jury, is then, like any other suit, commenced in the or- 
dinary mode, and to be governed by the same rules, with the single exception 
that it must appear on the record, that the court had jurisdiction,.--Garey, et 
Mi POOL: TOM OO NN 55.5550 sd etnninasnedeccsssineckcicybetsnceseeeeeee -. 636 

17. When the sureties are not parties to the motion, the fact of surctyehip can 
not be found by the jury, but should be proved to the court, and it should ap- 
pear on the reoord, that such proof was made.--Zb. 

18. A notice by the President and Directors of the Bank of the State of Alabama, 
with the seal of the corporation is a sufficient compliance with the charter, 
which requires the notice to be given by the President of the Bank.—Crawford, 
I Wis Sere Ne TI oa. tres cciscninetisssonsewkinnonntivanninihonena bisa . 679 

19. Where a coroner collects money under an execution, which is afterwards 
quashed, before the money is paid over, the defendants cannot, by notice and 
motion, recover of the coroner, the amount thus collected and retained,--- 


Be 6s TTL, 00 icici cca Micdnecinctoeacadysansaunsoedneses inota cate ane 


SUNDAY. 

1, A contract founded on an act prohibited by statute, is void; therefore, a note 
executed upon the purchase of a horse by the vendce, on Sunday, cannot be 
enforccd by the vendor ina court of justice. —O’ Donnell, et als. v Sweeney. 407 


SUPERSEDEAS. 


1, Where the petition for a supersedeas refers to the execution, and prays that 
the same may be superseded, the execution is thereby made part of the record, 
and will be so regarded by an appellate court.--Oswitchee Co. v Hope & Co. 629 

2. Where an execution is superseded upon a petition filed in vacation, it 1s not ne- 
cessary for the defendantin execution to move the court to quash it: the peti- 
tion itself, is a motion to that effect, and may be so considered even where a 
supersedeas has improvidently NE Bie 351 4bthasesardinsmicdseminsamectiawin 629 


SURETIES. 

1. A surety has the right tostand upon the precise terms of his contract, and any 
alteration made, without his consent, cither in the terms of the original agree- 
mentor mode of performance, will exonerate him from liability —McKay and 
McDonald v. Dodge & McKay, survivors, &C.......0....0000008 Sdssdenadenbon 388 

2. When two parties agree to leave certain matters in dispute between them, to 
the award of certain persons, who are named, and subsequently a third person 
becomes surety for one of the parties, that he will perform the award which 
may be made against him on the submissivn; and afterwards, and without the 
consent of the surety, an agreement is made that other persons may be substitu. 
ted in place of such of the arbitrators as fail to attend, and accordingly two 
others are substituted, but a majority of the original referees act, and make an 
award: Held, that this was such an alteration of the original contract as absolv- 


ed the surety from liability on the award so made. .[..........04+ «0+ éaasesss . 388 
3. Notwithstanding a joint obligor of a bond, or maker of a promissory note may 
appear on its face as a principal, he may prove, by parol, he was a security; such 
having been understood as the relation of the parties between themselves.— Pol- 
lard y. Stanton...........00.+. ds oscocessssemssecsccboasecsese socccccrectoesseceses GEO 











4. In asummary pl®ceediug under the act of 1921, at the suit of a surety against 
his principal, to recovef back money paid on a judgment, the record must show 
in which court the judgment gainst the surety was rendered — Elliott y. Clem. 
bail sé0ss:s RE LOPE ENED Fie 


§. Accommodation endorsers as such merely, are not liable as co-sureties, to 


‘ 


contribution. ‘To constitute that relation between successive accommodation 
endorsers, there must be an agreement to that effect between them, or some 
fact or circumstance musf exist from which such an agreement may be inferred. 
Sherrody Rhodes...... | ne dis Sicdwieiccedlecsceeenaallened onnigtee 

6. A surety of the claimant of property in a bond given for the trial of the right, 
cannot refuse to give evidence for the plaintiff in execution, on the ground of 
his suretyship.. -Piauiers’ and Merchants’ Bank of Mobile v Willis & Co. 771 

al 
See Contract, 9. 
See Summary Proceedings, 1 
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TAXES AND COLLECTION OF 

1. To sustain a sale of land for taxcs, by the Marshal and Collector of Wetumpka 
the party claiming undcr it, must show that every pre-requisite has been strictly 
perfotmed— Pope and Hanner vV. Headen tee wooee 433 


TRESPASS TO TRY TITLE. 


1, The damages in an action of trespass to try title 


: lessened or mitiga- 
ted by evidence that the plaintiff paid an inadequate price for the land sought 


to be recovered.— Love and Williams v. 

TRUST AND TRUSTEE. 

J. A purchase by a trustee from his cestui que trust, though open to inquiry with 
in a reasonable time, puts an end to the trust—Johnson-v. Juhnson 

2. A purchase by an administrator of one of the distributees, shortly after he came 
of age, of all his interest in his father’s estate, the adminisirator having render. 
ed no inventory of the estate, or stated an account, and the purchase being made 
at a grossly inadequate price, considered fraudulent and veidable at the election 
ofthe distributee, if application had been made for that purpose within a reason- 
able time afterwards, or within a reasonable time after obtaining knowlegde of 
isin casskdvasanbimnnscandenkanetscancsnunnanios ee eee 

3. Where one reccives personal property, which upon the happening of certain 
events, is to be distributed among other persons, upon his death, bis personal 
representative will take it as a ¢rustee, for those between whom it is to be di- 
vided; and such representative can make no division which will interfere 
with the rights of the cestui que trust —Dearman v. Radcliffe........... ais ae 

4 Under such a trust, the children of M W, or their descendants are entitled to 
the use of the property, and the possession of the slaves by their father, is a pos- 
session by him as their natural guardian, and although it may have remained 
for more than three years without the assertion of title by the trustee, cannot be 
considered as a loan to the father, so as to bring the slaves within the influence 
of the statute of frauds, and make a purehase from him valid—Thomas v, 


WEB oc vncccsescccess 





5. Where slaves and' other property were given to infants by decd, and one of the 
conditions of the gift was, that the donees were to keep the negroes and other 
property together, in the possession of their mother, for their use and benefit, un- 
til the youngest came of age—Held, first, that the mother was thereby created a 
trustee, to appropriate the avails of the labor of the slaves to the maintenance 
of the infants, the father being insolvent : Second, that as the infants had no land 
to cultivate, it was proper in the mother to provide land for that purpose, and 
that the trust fund was not the crops made by the slaves, assisted by others 
which the mother procured, nor the price of the hire of such slaves, but the actual 
value of the labor of the slaves: Third, that to ascertain the trust fund, an ac- 
count must be stated annually, charging her with the value of the labor of the 
slaves, and giving her credit for a reasonable sum, for her care, attention and la- 
bor in the supervision of the slaves, also for the board and clothing of the chil 
dren, and for all monies expended in their education, and for medical attention 
during sickness. That if the balance of the account thus stated, was against 
her in any one year, she might carry it forward to succeeding years, when the 
balance might be in her favor, but could not lessen the principal of the trust 
fund, without first obtaining an order from the chancellor—Bethea v. McColl, 
OND inik a sd dic itis din is siscanthensdakarssscncsacotnce cQpenseapsebes:sduees ee 

6. Although a deed of assignment may be declared fraudulent and void, at the in. 
stanee of a creditor, the title of purchasers of the trust property from the trustee 
previous to the filing of the bill and without notice of the fraud, will be protected; 
and the trustee in the scttlement of the account will be entitled to a credit for 
all payments to the creditors of the assignor made previous to the filing of the 
bill, from the proceeds of the choses in action placed under his control by the 
assignment...Cummings & Cooper v McCullough 

7. A deed of trust being made and recorded, the maker of the deed, who, until de. 
fault, wasentitled to the possession.of the property conveyed by the deed, sold it 
to McC & C, who sold it to G.—Held, that the title to G being the title of the 
maker of the deed, was not adverse or hostile to that of the trustee—Foster v. 


8. A trustee must sell according to the terms of the deed; but if an irregular 
sale is made, it may be waived by the maker of the deed and the cestui que 
trust; and in that event no one else can complain... Jb 

9. Regularly, personal property should be present at a trust sale; but if the maker 
of the deed, or one holding under him, refuse to produce it on the day of sale, he 
cannot afterwards object that it is sold ‘n its absence, if the cestui que trust 
waives his right to have it present at the sale. . Jb 

10. When a trust fund is in danger of being waisted or misapplied, a court of chan- 
cery will interfere ut the instance of those interested in it, and by the appoint. 
ment of a receiver, or in some other mode, prevent the destruction of the fund. 
This rule applies to executors and administrators, as to all other trustees—Cal. 
houn, by his next friend v. King, et al 

11. Where one administered on an estate in Georgia, in 1826, and some ten or 
twelve years since came to this State, bringing with him the minor distributees, 
and the property of the estate, and died in possession thereof ; and the property 


110 








874 INDEX. 


—_— a a gt - -_ Ee ° 











being about to be sold forthe payment of his debts, a court of chancery may in- 
terfere by injunction, at the instance of a minor distributee, and prevent the sale 
of the property, although it i8 not shown that the surety to the official bond of 
the administrator in Georgia is insolvent....) 523 

12. Insuch a case, if no settlement has been made by the administrator with the 
probate court in Georgia, the court of chancery has power to ascertain the amount 
in the hands of the administrator, subject to distribution, and the amount or va- 
lue of the distributive share of the complainant...Zb 

See Vendor and Vendee, 15. 


UsURY. " 


1. When a judgment is affirmed on writ of error, it is error to compute the inter. 


* est then due on the judgment, and render judgment for the aggregate amount 
in the appellate court, as. that would be compounding the interest— Richards 
Gnd Others, v. Griffim..........cssesecisescerseccsreccereecserceces or Shaeencants ae 196 


VENDOR AND VENDEE. 


1. When a bill is filed by a vendor to enforce his lien for the purchase money, his 
vendee, who has parted with all his intcrest im the land to another, is nut an in. 
dispensable party defendant to the bill; but he may be joined at the election of 
the complainant, and when a party is concluded by the decree... Batre, et al. v. 
EE RARE 58S Be VRE REET TEE, OEM FO eee 173 

2. In a bill filed by the vendor of lands, to enforce his lien for the purchase money 
after the complaimant’s death, his personal representatives, and not his heirs, are 
the parties entitled to service; and if both join in reviving the suit, it is an irre. 
gularity which can be reached by demurrer, but not in the first instance upon 
NS ee Se ee le RS.. die ..173 

3. In a bill file ‘d against a a sibtieabliaece ¢ to ae the v ‘aaihial s + iealk at the pur. 
chase money, due from the first purchaser, after the death of the sub-purchaser 
the suit must be revived against his heirs at law, unless he has parted with his 
interest by assignment or devise; and if the suit is revived against his personal 
representative only, it is eggor.. Lh... ER RE eee ie 

. The equitable liemof the vendor atJund, cannot be enforced against the ven- 
dee, at the suit of an assignee of the note ziven for the purchase money, where 
the note was assigned by the vendor without recourse.--Hall’s ex’rs v. Click, 


5. When upon a sale of land, upon future payment of the consideration, the ven- 
dor gives his bond for title when the purchase moncy is fully paid, he retains a 
lien, in the nature of a mortgage, upon the premises sold..«Chapman v. Chunn, 


6. In such case, if the purchase money be not paid, chancery may decree a sale 

“ of the property, and apply the proceeds to its satisfaction.--- Ib... sore BOT 

7. A bill filed by the vendor, under such circumstances, need not disclose the na- 
ture of the vendor’s title. —Jb......+-....ee.seeereeeeeees Sian sci epien Pa Oe 397 

8. This lien is not impaired by the circumstance of the vendor’s contracting, at 
the time of sale, to take, or actually taking, personal security for the payment 
of the purchase money.—TJb..---,- 

9. That one has been placed in possession of land by the vendee, under such a 
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sale, retaining the same, and claiming and refusing to pay over rents and pro- 
fits, are safficient grounds for making him a party to a bill filed to subject the 
land to payment of the consideration... [b....+-s10++seecseeeceeenareeeeesees ooose, SOT 
10. It isno ground for rescinding a contract for the sale of land, when it appear, 
ed that the vendee was put in possession of the land he intended to purchase, 
and the vendor intended to sell, although a part of the land was incorrectly de- 
scribed in the bond executed by the vendor fur title; be being able and willing 
to correct the mistake, and to make title according to his contract ..-Evans v. 
Bolling. . 551 
11. A contract cannot be rescinded because the vendor had not title to a part of 
the land sold, when the contract was made, but which he obtained before any 
demand for title, or offer to rescind the contract by the vendee.---Ib.....0. SOL 
12. Upon a sale of Jand, the vendor received from the vendces part of the pur- 
chase money in hand, and.for the residue took their notes payable in two énh- 
stalments of about one and two years, and executed to them his bond to make 
litle to the land sosoon as he obtained the patent from the United States. The 
patent did not arrive until after the last note fell due: Held, that the vendees 
could not demand title without paying, or offering to pay the purchase money. 
RG NANT TI. 5. Mains hassnnssdenteiesiieids ka magerensskaemesencieds 604 
I3. If a vendee of land wishes to rescind the contract of sale, he must pay or offer 
to pay the purchase money, according to his contract, and if the vendor refuses 
to make the title, the vendee may rescind the contract by returning, or offering 
to return the possession, and must abandon the possession, unless some circum. 
stance, such as the insolvency of the vendor, or other sufficient cause authori- 


ses the retention of possession for his indemmity,——L[D.-+#++e++- ++ eee seers eee . 604 


14. A father purchased land and paid the purchase mone¥, declaring, at the time, 
that it was for his son, for whom he intended it as am advancément, and four 
years thereafter he caused the vendor to execute a deed to the son: Held, that 
the son was not entitled to hold the land; against those who became creditors of 
the father between the time of the purchase and the conveyance.—Doe, ex dem. 
Davis v. MeKinney and McKinney.......2..4: ot SR Peery 719 

15. Where one man buys land in the name of another, and pays for it, it will gene- 
rally be held by the grantee in trust for the person who pays the money ; but the 
inference of a resulting trust is prima facie.repelled, where the money is paid 
by the father or husband, and the deed taken in‘the name of his child or wife 
But in such case it is open to explanation, and if shown that the father or hus- 
band intended to defraud his creditors, he will be deemed to have a resulting 
trust, which may be subjected to the payment of his debts.—Jb 

16. Since the statute of 1820, a title in lands which is merely equitable, can only 
be sold for the payment of debts by suit in chancery: consequently, a purchaser 
under execution where the defendant had only an equitable title, acquires no. 


17. The vendor of land executed a bond, reciting that he had sold to the obligee 
“ half of the south of section 17, &c. 2’ Held, that as decording toour surveys 
there wasno such sub-division, the land sold must have been the “ half of the 
south half of section 17, &c.,”” andsuch was but a reasonable construction of 
the terms used; especially when considered in reference to the principle tha 
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authorises a bond to be construed most strongly against the obligor. Butif the 
contract could not be carried into effect by reason of the ambiguity, the bond 
might be reformed on proof of fraud, mistake, or want of skill in expressing the 
intention of the parties...-Bass & Carter v. Gilliland’s heirs 

18. Where the vendor of land prevents the vendce from paying the purchase mo. 
ney, according to the terms of his contract, when the latter is ready and offers 
to pay, he cannot insist upon its non-payment asa reason why he should not be 
compelled to execute his contract.---Db. ...........sssececssesescsseesesececeesseeees 76 

19. Although the condition of a title bond, provides, that if the vendee shall pay his 
notes when the same becomes due, the bond shall continue in full force; if not, 
then the bond is to he handed over to the vendor and the notes given back to the 
vendee, it may be questionable whether the vendee can put an end to his con- 
tract by failingto pay. But, if when the day of payment arrives, the vendee 
announces his readiness, and the vendor assents to a delay, the latter cannot re. 
fuse to execute the contract upon the ground that the right of rescission was 
mutual, where it appears that the vendee has been all the time both ready and 
willing to comply with bis undertaking... Jb 

20. Where a vendor who has undertaken to convey one-half of a tract of land, 
states in answer to.a bill for a specific performance, that he has conveyed toa 
third person, about two-thirds of it in quantity and one-half in value ; if the ven- 
dee elects to take the remaining third, a decree directing @ title to vest in him for 
that quantity, being the lands unsold by the vendor, would be regular.---Jb. 761 

21. Where the vendee of land files his bill for a specific performance of the vendor’s 
contract, upon an allegation of an actual tender of the purchase money on the 
day when it becume due, an avowal of his continued readiness to pay, and an 
offer to bring thc money into court ; if the tender be provedyund there be no evi- 
dence to show that the vendee has not retained the money, he should not be 
charged with interest. And insuch a case, an offer to bring the money into 
court, as the chancellor may direct, is sufficient to authorise chancery to enter. 
tain the bill, and administer justice between the parties..--Jb 


See Covenant, 4. 


VERDICT. 

1. If either party is dissatisfied with the verdict on a foreign issue, an application 
should be made, not to the court in which it was tried, but to the court of chan. 
cery, where, notwithstanding the improper reception or rejection of evidence, a 
new trial will not be granted, if the result is such as it should have been—Alez. 
ander, by his guardian v. Alexander... 

See Criminal Cases, and Proceedings in, © 


WILL, AND PROBATE OF, 

1, ‘When a general and pa: ticuler interest are equally apparent on a will, and are 
so repugnant to each other that both cannot stand together, the latter must 
yield to the former; but it is the doty of the court, f possible, to put sucha 
construction on the will us will give effect to every part of it—Stallsworth, 
et al.v. Stallsworth, ex'r. --++00-csecreceperesecereesecteeseseceerseseeeenes ~~ 

2. When a testator, by his will, bequeathed slaves to bis children, and afterwards 
directed a tract of land to be set apart for the use of his wife and the minor 
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children, together with horses, stock, &c. for their exclusive use, until the 
youngest child, who may then be living, arrives at the age of twenty-one, and 
then that the real estate be sold and equally divided between the wife and such 
of the minors as might then be alive---held, that there was no incongruity be. 
tween these clauses of the will, but that both could stand together-s that the ine | 
tention of the tcstator was that the minor heirs were entitled to their legacies 
as svon as distribution could be made, and had the right to work their slaves 
on the land set apart, in concert with their mother, --[b,-++++e++seeeeeseereeee edd 
3. The construction of a will, or other writing, where the meaning and intentiou 
ofitsauthor is to be gathered from the paper a'one, involyes a meretegal in- 
quiry, which is to be decided by the court..--Sorrelle’s ex'rs v. Sorrelle. 245 


WITNESS, 


1. A fieri facias was issued against the property of H Y, C B M, and others, 
and levied on certain slaves as the property of the former ; to which D Y in. 
terposed a claim, and gave bond to try the right, pursuant to the statute. On 
the trial, the plaintiff in execution offered as a witness, C B M, to prove that 
the slaves in question were the property of HY: Held, that he was interested 
in subjecting them to the satisfaction of the execution, and therefore an in. 
competent witness.—Yarborough’s ex’r v. Scott?s ex’ r. 12. cecceeseeeereeeeeee Sah 

2. The widow of a cu.maker of a promissory note is a competent witness in a sdit 
by the payee against the other joint maker, to prove that a payment endorsed 
on a note, was one hundred and not one thousand dollars; and it will make 
no difference that an entry, suggesting the death of her husband, had not been 
made in ‘he cause, at the time her depusilion was taken...-Saunders v. Hen. 

- 224 

. If the father, by bringing suit, in which it becomes necessary to prove the age 
of the child, is thereby incapacitated from bcing a witness, he cannot introduce 

the secondary evidence of his own declaration of the time of its birth, although 

he may be the only witness who can prove the fact.---Blann v. Bedl.....000 357 

4. A joint and several maker of a promissory note, who is not a party to the case, 
on trial, against another maker, is a competent witness.-.. Tompson v. Arm. 
strong, use, §c 383 

5. The mere fact of his being a party to the note, independently of other testimo- 
ny, goes to his credit---not to his competency.---Lb.---+-+..+++eseeeeeeees so0c0ee SOR 

6. A witness, who hasan interest in the event of the suit, may be rendered com. 
petent by release, frdm the person to whom he may beliable---and a delivery by 
the releasor to the releasee, petsonally, is not necessary-..it may be filed in court. 


Brewn v. Brown. 
7. Asa general rule, a witness can only depose to facts within his own know. 


ledge, and he cannot be permitted to speak of the intentions or thoughts of an- 
other, either positively, or as to his own opinion or belief,...Planters’ and Mer. 


chants’ Bank of Mobile v. Borland. ..... cht no cciuhstnaceaeee gate adeson 531 
8. The eredit of a witness may be impeachedi@fter the publication of his testimo- 


nys!-y articles of impeachment, upon the filing of which an order will be grant. 
ed, that the party be at liberty to examine Witnesses as to the credit of the wit. 
ness whose testimuny is impeached. Upon this examination, the only enquiry 
is, whe her the witness is to be believed as a manof veracity, or not. No fact 
material to the issue can be enquiredinto; but if the witness, on his examina- 
tion, had stated a fact falsely, not in issue, it may be contradicted. The 44th 
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rule of chmacery practice, digpensing with the necessity of filing “ articles of 
impeachaent,” does notwwary the case...the examination must still be confined 
tothe credit of the witness sought to be impeached. ..Evens v. Bolling. 550 
9. Evidence’ is not admissible to prove declarations of his interest, in the 
matier of controversy, previously made by a witness, unless he has been 
‘examined 4g to such declarations, and had the opportunity of admitting, de. 
nying, or explaining sdeh declarations....Weaver, use, &c.v. Traylor. 564 
10. A witness.cannot be excused from testifying against the sheriff, on a motion 
a himi, on the ground that he is one of his sureties, unless he is a party 
rd, to the motion....Garey, et als. vs Frost ¢ Dickenson....... 636 
ne Where un action is brought against several persons as partners, and one of 
them suffers a judgment by default, the latter is a competent witness for the 
other defendants to prove that they were not his partners; for a verdict in their 
favor will not, under the statute, operate a discontinuance of the action as to 
him,---Scott, surviving partner, &c. v. Jones, et Gli... ........cccserreeeeee es GOA 








